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ABSTRACT

The story of the heads of state in the Czech Lands during the 19* and the 20" centuries
is nothing less than the modern history of the nation itself. Their status and its chang-
es over time tell us also about the struggles, concerns, ambitions, and successes of the
Czech people. When looking at the legal position of the heads of state over time, one thing
can be stated without any exaggeration: Their real influence always managed to grow
through the role they were supposed to play according to the sheer text of the respective
constitutional provisions. This article aims to disclose how and why this happened, with
a particular emphasis on the constitutional context of this process.
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Statutul juridic al sefilor de stat in Tarile Cehe de la inceputurile
constitutionalismului modern pana la sfarsitul regimului comunist

REZUMAT

Povestea sefilor de stat din Tarile Cehe in secolele al XIX-lea si al XX-lea nu este nimic mai
putin decét istoria modernd a natiunii insasi. Statutul acestora si schimbarile in acest
statut de-a lungul timpului ne vorbesc, de asemenea, despre luptele, preocupdrile, am-
bitiile si succesele poporului ceh. Atunci cand analizam pozitia juridica a sefilor de stat
de-a lungul timpului, un lucru poate fi afirmat fara nicio exagerare: influenta lor reald a
reusit intotdeauna si creascd dincolo de rolul pe care ar fi trebuit sa il joace conform tex-
tului pur si simplu al prevederilor constitutionale respective.. Acest articol isi propune sd
dezvéluie cum si de ce s-a intdmplat acest lucru, pundnd un accent deosebit pe contextul
constitutional al acestui proces.
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I. INTRODUCTION

The defeat of the Bohemian estates in the Battle of White Mountain (Bitva na Bilé hore)
in 1620 marked the beginning of feudal absolutism in the Lands of the Bohemian
Crown. In response to the unsuccessful rebellion, Ferdinand Il deprived the Bohemi-
an estates of most of their rights associated with the governance of the kingdom and
concentrated these powers in the hands of the monarch. The legal justification for
these changes was found in the theory of forfeiture of rights (teorie o propadiych pra-
vech), according to which the estates lost all of their previous rights to the victorious
side (the Emperor) by rebelling against him and suffering a defeat.!

Most of the new rules were legally entrenched in the document called the Re-
newed Land Ordinance? (German: Verneuerte Landesordnung, Czech: Obnovené ziizeni
zemské), which was imposed by Ferdinand and served as a land constitution for
Bohemia (promulgated in 1627) and Moravia (promulgated in 1628). The most re-
markable changes introduced by the new document were related to the status of the
monarch: Article Al proclaimed the Lands of the Bohemian Crown hereditary for
the reigning dynasty, which meant that in case of a Habsburg succession, the estates
were deprived of their right to elect or confirm the monarch. Article A8 conferred
the exclusive legislative power (ius legis ferendae) on the monarch, while Article A20
empowered the monarch to grant Bohemian residential rights (ius incolatus), a right
that was previously exercised by the Land Diet. Any action that interfered with the
rights of the monarch, even the proposal of a new law, was punishable by death.?

This period of forced recatholization, Germanization, and disregard for Czech
interests lasting more than two centuries,* which the famous Czech writer Alois
Jirdsek later termed the Darkness (Temno),® had an indisputable impact on the Czech
national memory. The literary depiction of the absolutistic era at the turn of the 20™
century aggravated the already negative stance of the Czechs toward the Habsburg
dynasty and statehood and played a considerable role in the formation of the inde-
pendent Czechoslovak state and its legal traditions.®

The aim of this article is to trace the historical development of the legal status
of the heads of state in the Czech Lands from the early beginnings of modern con-
stitutionalism in the 19 century until the fall of the socialist regime in 1989. The
article will scrutinize the most important constitutional provisions from this period,
primarily examining the origin and termination of their office, their roles, powers,

1 Karel Maly et al. (2010): Déjiny ¢eského a ceskoslovenského prava do roku 1945 (History of Czech
and Czechoslovak Law Until 1945), Leges, Praha, p. 153.

2 Verneuerte Landesordnung des Erbkoénigreichs Béhaimb. Original text in German accessible
from: https://gdz.sub.uni-goettingen.de/id/PPN626655234?tify={%22pages%22:[5],%22pan
X%22:0.496,%22panY %22:0.745,%22view%22:%22inf0%22,%22zoom%22:0.382} [accessed
03-12-2021]

3 Maly et al. (2010): p. 154.

4 Tbid.: pp. 149, 154, 155.

5 See: Alois Jirasek (1915): Temno (Darkness), Jan Otto, Praha.

6 See for example: Arne Novak (1916): Zvony domova (Bells of Home), Fr. Borovy, Praha, pp.
131-132.
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and responsibility, and the course of events that led to the adoption of the respective
provisions. A further goal of the article is to provide insight into the relationship be-
tween Czech political circles and the larger society on one hand and the head of the
Czech state on the other.

II. LEGAL STATUS OF THE MONARCH FROM
THE BEGINNINGS OF CONSTITUTIONALISM UNTIL
THE COLLAPSE OF THE AUSTRO-HUNGARIAN EMPIRE

1. First attempts at constitutionalism

The absolutist establishment introduced by the Renewed Land Constitution prevai-
led in the Czech Lands for almost the whole first half of the 19™ century. However, the
political upheaval during the Springtime of Nations brought about the first cracks on
the facade of the regime. In March 1848, the Viennese revolutionaries forced Chan-
cellor Metternich to resign, while Emperor Ferdinand pledged to issue a constitution
and guarantee civil liberties.”

The Emperor kept his word: On April 25, 1848, a constitution was issued for
the Cisleithanian parts of the Habsburg Empire. The April or Pillersdorf Constitu-
tion® (named after its author, Baron Franz von Pillersdorf, the minister of interior at
that time) was a rather brief compilation of foreign constitutions that were used as
models® for the document.'® Nevertheless, it significantly altered the position of the
monarch compared to the absolutistic model, as it introduced—to some extent—the
separation of powers.

According to Articles 10 and 34 of the April Constitution, the legislative power
was to be divided between the Emperor and the Imperial Diet, consisting predomi-
nantly of elected members (Arts. 34—37). Article 47 of the constitution explicitly list-
ed various issues that could only be regulated by acts of the Imperial Diet. However,
according to Art. 15, all the acts of Imperial Diet also required the approval of the
Emperor. All the other issues not listed in Art. 47 could also be addressed by the
executive power, which remained completely vested in the Emperor. In contrast, the

7 Karel Schelle (2010): Dejiny ¢eského ustavniho prava (History of Czech Constitutional Law), Key
Publishing, Brno, p. 7.

8 Allerhochstes Patent Nr. 49/1848 25. vom April 1848 Verfassungs-Urkunde des
Osterreichischen Kaiserstaates. In: Sr. k. k. Majestdt Ferdinand des Ersten politische
Gesetze und Verordnungen fiir simmtliche Provinzen des Osterreichischen Kaiserstaates
mit Ausnahme von Ungarn und Siebenbiirgen, 46. Band, pp. 145-158. Accessible from:
https://alex.onb.ac.at/cgi-content/alex?aid=pgs&datum=1848&page=187&size=45 [accessed
03-12-2021]

9 The Belgian Constitution of 1831 was the main source of inspiration while drafting the April
Constitution. Source: Karel Schelle, Jaromir Tauchen (2013): Vyvoj konstitucionalismu v Ceskych
zemich (Development of Constitutionalism in the Czech Lands), Linde, Praha, p. 18.

10 Schelle, Tauchen (2013): p. 18.
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monarch had no judicial powers; jurisdiction was to be exercised by an independent
judiciary.'*

The legal position of the Emperor—although substantially weakened compared
to absolutistic times—remained relatively strong according to the text of the con-
stitution. Its fifth article upheld the hereditary crown of the Habsburg dynasty, as
under the absolutist system. Furthermore, besides powers traditionally associated
with the heads of state (granting pardons and titles—Arts. 11 and 13, appointing of-
ficers—Art. 11, concluding treaties—Art. 12, command-in-chief—Art. 11, legislative
initiative—Art. 15), the monarch could also adjourn or dissolve the Imperial Diet (the
constitution contained no limitations in this regard). Pursuant to Art. 8, he was not
responsible for the exercise of his governing powers, but his decrees required the
countersignature of a minister, who was responsible (to whom, was not disclosed in
the text of the constitution). The monarch also had to take an oath on the constitu-
tion (Art. 9).

While the primary intention behind the adoption of the April Constitution was to
appease the insurgents, this move did not turn out to be successful.!? As resistance
against the document grew, Ferdinand proclaimed it to be provisional, designed only
for the period until a definitive constitution was adopted by a constitutional assem-
bly. Soon, however, the draft was completely withdrawn, and the April Constitution
never entered into force.'?

The Imperial Diet, elected in order to adopt a constitution meeting the require-
ments of liberal circles as well, began its work in July 1848.1 Despite the extensive
political differentiation of its members and the forced relocation to Kremsier (pres-
ent day Kromériz, Czech Republic) due to the turbulent situation in Vienna, the Diet
managed to come up with a constitution draft.’> The draft, named the Kremsier
Constitution'® after the location of the assembly, had many similar provisions to the
April Constitution with respect to the powers of the monarch, mainly regarding the
prerogatives traditionally associated with the heads of state (diplomacy, appoint-
ments, chief command, etc.). However, the Kremsier Draft was far more extensive
and detailed than the April Constitution,'” and was more restrictive in terms of the
Emperor’s prerogatives. The main differences were the following: According to the

11 Stanislav Balik, Vit Hlou$ek, Jan Holzer, Jakub Sedo (2003): Politicky systém Ceskych zemi 1848~
1989 (Political System of the Czech Lands 1848-1989), Masarykova univerzita. Mezinarodni
politologicky ustav, Brno, p. 21.

12 Schelle (2010): p. 8.

13 Hermann Baltl, Gernot Kocher (1993): Osterreichische Rechtsgeschichte: Unter Einschluss sozial-
und wirtschaftsgeschichtlicher Grundziige: von den Anféingen bis zur Gegenwart, Leykam, Neudorfl,
pp. 195-203.

14 Schelle, Tauchen (2013): p. 19.

15 Ibid.: p. 20.

16 Entwurf des Osterreichischen Reichstages welcher in der Zeit vom 22. Juli 1848 bis 4.
Mirz 1849 getagt hat, zuerst in Wien, ab dem 22. November 1848 in Kremsier (Mgft.
Méihren) (“Kremsier Entwurf”). Accessible from: http://www.verfassungen.at/at-18/
verfassungsentwurf49-i.htm [accessed 03-12-2021]

17 It contained 122 articles, compared to the 59 articles of the April Constitution.
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Kremsier Draft, all acts of the Emperor had to be countersigned by a responsible
minister (Art. 44), and this time the text of the draft made it clear that the ministers
were to be responsible to the Imperial Diet (Art. 69). Moreover, the draft only guaran-
teed a suspensive veto for the Emperor against the acts of the Imperial Diet (Arts. 87
and 88), and his right to adjourn or dissolve the Diet was also subject to limitations
(Arts. 50 and 51).

Be that as it may, the political trends of the time turned out not to be favorable for
a constitution drafted in a progressive manner. The last wave of the Vienna Upris-
ing was quelled by the end of October 1848, and in December Ferdinand abdicated
in favour of the young and ambitious new Emperor Franz Joseph. Heartened by the
outcome of the Battle of Kapolna, the young ruler issued a new constitution on the
March 4, 1849, which pre-empted the draft being prepared by the Diet in Kremsier.
Three days later the Diet was dissolved by his orders and the Kremsier Constitution
was abandoned for good.

2. Reintroduction of absolutism

The constitution issued by the Emperor on March 4% (called either the March Con-
stitution or the Stadion Constitution after the minister of the interior, Count Stadion)
still acknowledged the separation of powers to a certain extent, but marked a defi-
nite setback in the development of constitutionalism.'® The legislative power was to
be exercised by the Imperial Diet and partly also by land diets, but the position of
the “hallowed, inviolable and unaccountable”?® Emperor was so strong that it could
heavily interfere with the powers of legislative organs: In contrast to the Kremsier
Constitution, the March Constitution left the adjournment or dissolution of the Impe-
rial Diet completely to his discretion (Art. 69) and ensured him the right of absolute
veto against the acts of the Diet (Art. 66). Furthermore, article 87 guaranteed him the
right to issue regulations that temporarily had force of acts.

According to the March Constitution, the Emperor also had the traditional pre-
rogatives of the heads of state guaranteed by the previous constitutions (appoint-
ments, diplomacy, etc.). It also required the monarch to take an oath on the text of the
constitution (Art. 13) and the countersignature of a responsible minister for each of
his acts (Art. 18). The March Constitution, like the April and Kremsier Constitutions,
declared that the crown of each constituent land (thus the lands of the Czech crown
as well) was hereditary in the house of Habsburg-Lorraine (Art. 9).

It soon became clear that the March Constitution was only the first sign of a new
course in governance that quickly led to the complete abolishment of constitutional-
ism. After rendering the ministers unaccountable to any political authority except

18 Kaiserliches Patent Nr. 150/1849 R.G.Bl. vom 4. Miarz 1849, die Reichsverfassung fiir das
Kaiserthum Oesterreich enthaltend Reichsverfassung fiir das Kaiserthum Oesterreich. In:
Allgemeines Reichs-Gesetz- und Regierungsblatt fiir das Kaiserthum Osterreich, Jahrgang
1849, pp. 151-165. Accessible from: https://alex.onb.ac.at/cgi-content/alex?aid=rgh&datum=
1849&page=287&size=45 [accessed 03-12-2021]

19 Balik, Hlousek, Holzer, Sedo (2003): p. 22.

20 Article 14 of the March Constitution.
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the Emperor, Franz Joseph deprived the March Constitution of legal effect with a
patent issued on December 31, 1851,%' and concentrated all powers once again in the
hands of the monarch. The following period of neo-absolutism, lasting nearly a de-
cade, began to fall apart owing to diplomatic and military failures and the worrying
financial situation of the Austrian Empire.??

3. Route to definite constitutionalism

In order to guarantee the affluent circles certain degrees of control over specified
domains in exchange for their financial assistance,? the Emperor issued the October
Diploma on October 20, 1860.2* Its second article granted legislative powers mainly
in the field of finances to the Imperial Council (Reichsrat), previously a mere personal
advisory body to the Emperor?® that had developed into a proper legislative authority
in the following years.

A significant step in this regard was the February Patent?® issued on February 26,
1861, which laid down the rules concerning the Imperial Council in greater detail.
The Imperial Council was transformed into a bicameral body, with a lower house
comprising deputies elected indirectly by the Land Diets?” and an upper house made
up of the highest nobility and clergy, as well as peers appointed by the Emperor.2®
While the February Patent once again paved the way to constitutionalism, it was by
no means as ground-breaking as the previous constitutions. Even though the Em-
peror had to share legislative powers with another body of government again (this
time the Imperial Council), which, in contrast to the October Diploma, was now com-
petent in all fields of common (imperial) interest (Art. 10), the dominant position of
the Emperor was beyond question. He still had the power to adjourn the session or

21 Kaiserliches Patent Nr. 2/1852 R.G.Bl. vom 31. December 1851. In: Allgemeines Reichs-
Gesetz- und Regierungsblatt fiir das Kaiserthum Osterreich, Jahrgang 1852, Stiick 2, pp.
25-26. Accessible from: https://alex.onb.ac.at/cgi-content/alex?aid=rgbh&datum=1852&page
=111&size=45 [accessed 03-12-2021]

22 Maly et al. (2010): p. 215.

23 Ibid.: pp. 215-216.

24 Kaiserliches Diplom Nr. 226/1860 R.G.Bl. vom 20. Oktober 1860, zur Regelung der inneren
staatsrechtlichen Verhéltnisse der Monarchie. In: Reichs-Gesetz-Blatt fiir das Kaiserthum
Osterreich, Jahrgang 1860, Stiick 54, pp. 336—338. Accessible from: https://alex.onb.ac.at/
cgi-content/alex?aid=rgh&datum=1860&page=396&size=45 [accessed 03-12-2021]

25 Schelle, Tauchen (2013): p. 23.

26 Kaiserliches Patent Nr. 20/1861 R.G.Bl. vom 26. Februar 1861. In: Reichs-Gesetz-Blatt fir das
Kaisertum Oesterreich. Jahrgang 1861, Stiick 9, pp. 69-311. Accessible from: https://alex.
onb.ac.at/cgi-content/alex?aid=rgh&datum=1861&page=99&size=45 [accessed 03-12-2021]

27 Articles 6-7 of the Fundamental Law on the Imperial Representation (Grundgesetz iiber die
Reichsvertretung), which was the first supplement to the February Patent (Beilage zu Nr. 20).
Accessible from: https://alex.onb.ac.at/cgi-content/alex?aid=rgh&datum=1861&page=102&s
ize=45

28 Articles 2—5 of the Fundamental Law on the Imperial Representation (Grundgesetz tiber die
Reichsvertretung).
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even dissolve the lower house of the Imperial Council without any restrictions (Art.
18) and issue his own ordinances while the Council was not assembled (Art. 13).

However, the political turbulence of the Austrian Empire continued, culminat-
ing in the 1860s, which inevitably led to further developments in the constitutional
field. The Austro-Hungarian Compromise in 1867 was followed by a series of funda-
mental acts in the Cisleithanian part of the Monarchy, with many of them directly
affecting the position of the Emperor. These series of fundamental acts regulating
elementary relations within state governance are together known as the December
Constitution.?®

The first major change was introduced by Act no. 101/1867,2° which stated that no
act of the Emperor was valid without the approval of a minister who was simultane-
ously accountable to the Imperial Council.?* These rules rendered the issuance of ar-
bitrary decisions by the monarch virtually impossible. Act no. 141/18673? broadened
the powers of the Imperial Council and elaborated them in a detailed manner, but
also transferred legislative competences to the Land Diets in all questions not listed
among those appertaining to the Imperial Council.®® It did not, however, entail fun-
damental changes to the relations between the legislature and the monarch. Act no.
145/18673* contained the most important provisions on the executive power. Its sec-
ond article stated that this branch of power belonged to the Emperor, who performed
his powers through accountable ministers. He was also the commander-in-chief of
the country (Art. 5) and held many traditional prerogatives related to his represen-
tative function (appointments,?® awarding decorations,?¢ diplomacy?®’). Additionally,
every Emperor had the duty to take an oath before the Imperial Council after acced-
ing to the throne (Art. 8).

When evaluating the balance of powers introduced by the December Constitu-
tion, one could generally say that the Emperor managed to retain a fairly strong legal
position. The initial article of the act on the executive gives an indicative insight into
the distribution of powers, stating that the Emperor is “hallowed, inviolable and

29 Schelle, Tauchen (2013): p. 28.

30 Gesetz Nr. 101/1867 R.G.Bl. vom 25. Juli 1867, tiber die Verantwortlichkeit der Minister fur
die im Reichsrathe vertretenen Konigreiche und Lénder. In: Reichs-Gesetz-Blatt fiir das
Kaisertum Oesterreich. Jahrgang 1867, Stiick 39, pp. 208-212. Accessible from: https://alex.
onb.ac.at/cgi-content/alex?aid=rgh&datum=1867&page=236&size=45 [accessed 03-12-2021]

31 Schelle, Tauchen (2013): p. 28.

32 Gesetz Nr. 141/1867 R.G.Bl. vom 21. December 1867, wodurch das Grundgesetz liber die
Reichsvertretung vom 26. Februar 1861 abgedndert wird. In: Reichs-Gesetz-Blatt fiir das
Kaisertum Oesterreich. Jahrgang 1867, Stiick 61, pp. 389-394. Accessible from: https://alex.
onb.ac.at/cgi-content/alex?aid=rgh&datum=1867&page=417&size=45 [accessed 03-12-2021]

33 Ibid.

34 Gesetz Nr. 145/1867 R.G.Bl. vom 21. December 1867, iiber die Ausiibung der Regierungs- und
der Vollzugsgewalt. In: Reichs-Gesetz-Blatt fiir das Kaisertum Oesterreich. Jahrgang 1867,
Stiick 61, pp. 400—-401. Accessible from: https://alex.onb.ac.at/cgi-content/alex?aid=rgh&da
tum=1867&page=428&size=45 [accessed 03-12-2021]

35 Article 3.

36 Article 4.

37 Article 6.
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unaccountable.” Limitations of the Emperor’s powers in relation to the parliament
along the lines of those proposed in the Kremsier Draft had not been introduced: The
monarch still had full discretion to adjourn the sessions or dissolve the lower house
of the parliament (Art. 19) and he had an absolute veto® against the acts of the Impe-
rial Council (Art. 13). He also had the right to issue emergency ordinances with the
same legal effects as acts of parliament, although the latter had to approve these dur-
ing its next session.?* Another element favoring the Emperor and restricting liberal
aspirations?*® at the same time was the strong* upper house of the parliament (House
of Lords—Herrenhaus) composed of peers appointed by the monarch and other highly
ranked noblemen and clerics.

Owing to the factors infringing the democratic principle and the separation of
powers, the December Constitution can be perceived as still bearing certain abso-
lutistic marks.** Despite these shortcomings, however, it should be noted that the
December Constitution was the first in the history of the Austrian Empire that was
not octroyed by the Emperor but passed in a proper legislative procedure with the
approval of the parliament and the monarch as well. Moreover, time showed that the
December Constitution was able to strike some kind of balance between the different
social classes, as it managed to remain in force until the very collapse of the Austro-
Hungarian Empire.

Even though modern constitutionalism was ultimately achieved in the Austrian
Empire (and thus in the Czech Lands as well), this cannot be said about the national
goals of the Czechs living within the boundaries of the Empire. Simultaneously with
the fight for constitutionalism, the Czech nation strove for the acknowledgement
and renewal of Czech legal statehood within the framework of the Austrian Empire
(i.e., the creation of a separate entity comprising all the Lands of the Czech Crown,
resulting into a federal or trialist system of state organization).*® Recurring failures
in this regard led the Czechs to an ever-growing dissatisfaction with their position
in the state.** The negative stance of the Czechs toward Austrian statehood in its
then existing form meant that although the Habsburg monarchs were the lawful
heads of state of the Czech Lands during the whole period examined in this article
so far, they were rather perceived as foreign rulers representing a system that had
oppressed the Czech nation for centuries.*®* The events of the early twentieth cen-
tury created a sudden opportunity for the Czechs to radically change the course of
their history.

38 Balik, Hlousek, Holzer, Sedo (2003): p. 27.

39 Ibid., see also: Schelle, Tauchen (2013): p. 33.

40 Schelle, Tauchen (2013): pp. 29-30.

41 According to Article 13 all acts of parliament had to pass both the lower and the upper house.

42 Otto Urban (1982): Ceskd spolecnost 1848-1918 (Czech Society, 1848-1918), Svoboda, Praha, p.
224,

43 Maly et al. (2010): pp. 229-231.

44 Thid.: p. 313.

45 Ihid.: p. 236.
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III. LEGAL STATUS OF THE PRESIDENTS OF THE FIRST
CZECHOSLOVAK REPUBLIC (1918-1938)

1. Concepts elaborated before the declaration of independence

The outbreak of the First World War brought about profound changes in the political
life of the Czech nation. Their politicians had the opportunity to articulate their de-
mands to actors besides representatives of the Austrian state. This also meant that
those who imagined a political future of the Czech nation completely outside the fra-
mework of the Monarchy now had the opportunity to articulate their ideas freely,
though in exile. However, it should be noted that those who had seen the solution in
the secession and the creation of a fully independent state were certainly in a mino-
rity up until the final phase of the war.*¢

Some circles, such as the conservative Czech nobility and the Catholic political
parties, had not envisaged the breakaway of the Czech territories from Austria-Hun-
gary at all,*” probably in anticipation of a more effective protection of their interests
within the Monarchy. In addition, the majority of the Czech parties properly en-
trenched in the Austrian political reality preferred the status quo (i.e., the preserva-
tion of the Monarchy), as they worried that in case the Austrian Empire fell apart, the
supporters of Greater Germany would attempt to unite Austria—including the Czech
Lands—with the German Empire.*® In line with this, in a joint declaration from May
30, 1917, the Czech deputies of the Imperial Council still demanded “only” the aboli-
tion of dualism and the federalization of the Monarchy.*

Nevertheless, the first concepts envisioning the breakup of the Monarchy and the
restoration of the Czech state in a completely different setting were born just before
the outbreak or during the early stages of the war and were associated with two main
figures: Karel Kramar and T. G. Masaryk.°

The former, who was the leader of the National Liberal Party, developed the so-
called “Constitution of the Slavic Empire.”’* Ambitious as its name may suggest, the
pan-Slavist idea of Kramar envisaged the integration of the state of Czechs, Poles,
Bulgarians, Serbs, Montenegrins, and Russians into one Empire. The common head
of the Empire was to be the Russian Tsar, in whose hands most of governing pow-
ers would be concentrated, and whom Kramar also imagined as the Czech, Polish,
and Russian monarch at the same time. The Balkan states, however, would retain
their own monarchs. Strikingly, Kramar suggested the creation of a near absolut-
ist system, with the Tsar having the power to appoint members of the government

46 Schelle, Tauchen (2013): p. 341.

47 Ibid.: pp. 230, 314.

48 Ibid.: p. 314.

49 Thid.: p. 345.

50 Ihid.: p. 341.

51 The text of Kramar’s draft constitution in Czech is accessible from: https://suslikova.
klanweb.cz/rubriky/ceskoslovensky-politicky-system/kramarova-ustava-slovanske-rise
[accessed 03-12-2021]
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regardless of the parliament’s will, while the consent of the government would have
also been needed to adopt legislative acts. One year after he devised this conception,
Kramar was imprisoned. By the time he was released in 1917, the political situation
had rendered his plans completely unrealistic.>?

Tomas Garrigue Masaryk, an academic and deputy of the Imperial Council, went
into exile at the beginning of 1915 to seek the recognition of the need to create an
independent Czechoslovak state by the Allied powers.>® He had first formulated his
views on the form of the future Czechoslovak state even before he left his homeland.
He also imagined a monarchy, with the person of the ruler being “some western
prince.”®* Masaryk frequently modified his proposals, adjusting them to the course
of events and needs current at that time. In one thing, however, he was consistent
for years: He stuck to monarchy as the preferred form of government.>® Even though
Kramar and Masaryk had very different ideas and opinions on international orienta-
tion, their initial views on the form of government were in accord.

The Czech and Slovak diaspora in the United States also played a substantial
role in shaping the constitutional structure of the future state.>° In the 1915 Cleve-
land Agreement their representatives took a stand in favor of monarchy as well, in
concrete terms by creating a common federal unit for the Czech and Slovak nations
within the Monarchy.

As it can be seen from the previously mentioned examples, at the beginning of
the world war, there were two major concepts for the future Czech (or Czechoslo-
vak) state, and both projected monarchy as the form of government: One wished to
remain within the scope of the Monarchy with a Habsburg ruler and the other imag-
ined a monarchy either fully independent or integrated into a larger entity with a
ruler from a different dynasty. As the war approached its end, however, things start-
ed to change radically.

As the public became increasingly dissatisfied with the conservative stance of
the Czech representation in the Imperial Council, the deputies issued a joint decla-
ration on January 6, 1918, in which they demanded the independence of the Czech
and Slovak nations in a democratic and sovereign state, without any reference to the
Empire or the dynasty.5” Another significant step in forming the concrete constitu-
tional structure of the new state was the Pittsburgh Agreement from May 1918, pre-
pared by the Czech and Slovak diaspora in the United States, which declared the will
of the two nations to form an independent and democratic Czechoslovak republic.
The document, which clearly opted for the republican form of government, was also
signed by T. G. Masaryk (even co-authorship is attributed to him) as the representa-
tive of the Czechoslovak National Council, which was not long after recognized as the
official governmental body of the Czechoslovak nation.5® In the final days of the war,

52 Schelle, Tauchen (2013): pp. 342—-344.
53 Maly et al. (2010): p. 314.
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on October 17, 1918, Masaryk handed President Wilson the Washington Declaration,
where he, in the name of the National Council, categorically rejected the Czechoslo-
vak nation remaining part of the federalized Monarchy, expressed the hostile stance
of the nation toward the Habsburg dynasty, and declared their intention as an in-
dependent nation to be the creation of a democratic country with a parliamentary
republican establishment.>

In the spring of 1918, preparatory work on two fundamental acts of the new state
began. One, known as the Economic Act (hospoddrsky zdkon), was supposed to ensure
its economic stability, while the other, called the Political Act (politicky zdkon), was
meant to serve as a temporary constitution. Consequently, the latter was intended
to outline the basic organization of the state. It stated that the nation would be the
sovereign, but it did not proclaim the new state a republic or a monarchy, its third
article only declaring that the form of government would be decided in the future.
On the other hand, it designated the “interim state president” as the head of the state.
This—somewhat inconsistent—approach showed that the document was in the end
more in favor of a republican form of government. The interim state president was to
be appointed by the already existing representative organs.®® The draft also granted
veto power to the state president and stated that the executive power would be divid-
ed between him and the government (but did not specify this question further).®*

2. Head of state in the constitutions of the First Czechoslovak
Republic

The quick collapse of the Monarchy left Czech politicians somewhat unprepared. The
Political Act was not yet in a state suitable for adoption as the first legal act of the
Czechoslovak state.®> As an emergency solution, the Act on the Establishment of the
Independent Czechoslovak State (Zdkon o vzniku samostatného ceskoslovenského stdatu)®?
was adopted on October 28, 1918. This brief act, created only the night before, procla-
imed the birth of the new state and established the National Committee as the body
representing “the unanimous will of the nation and executor of state sovereignty”
(Art. 1), which thus became the sole and supreme legislative and executive entity
in the country at once. Its second article stated that the existing Austro-Hungarian
legal order would remain in force (hence the act is commonly known as “Reception
Norm”). The first article of the Norm left the question of the form of government
open by leaving the decision to the future National Assembly in accordance with the
opinion of the National Council.

59 Ibid.: pp. 318-319.
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the National Committee (Ndrodni vybor) as the main body of the domestic resistance.
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Final agreement on the form of the Czechoslovak government was reached
during the following days at the meeting of the domestic representatives of the
National Committee led by Karel Kramar and the representatives of the Nation-
al Council as the government-in-exile led by Edvard BeneS. By this time, virtu-
ally every delegate favored a republic except Kramaf, who still held the idea of a
Slavic Empire. Nevertheless, he too signed the concluding document confirming
republicanism.®

As the constitutional order of the Monarchy could not be left in force, the
National Committee began working on a provisional constitution that would
only remain in effect until the proper constitution was prepared and adopted.®®
As the new country could not exist without constitutional framework, the need
for the new document was urgent. The first Czechoslovak constitution, literally
called the “Interim Constitution” (Prozatimni ustava)®® was adopted on Novem-
ber 13, 1918. The following day, the Habsburg-Lorraine dynasty was deprived of
the Czech throne and Tomas Garrigue Masaryk was elected the first president of
Czechoslovakia.®’

The Interim Constitution was a brief document consisting of 21 articles contain-
ing the elementary rules on the bodies of government and their relations.®® Articles
7 to 12 dealt with the position of the “president of the republic.” The form of gov-
ernment was only evident from this formulation, as there was no specific provision
on the form of government.®® Despite the already existing political consensus on
the matter, the Interim Constitution chose a reserved approach toward this ques-
tion, as can also be seen in the wording of its seventh article, stating that “the of-
fice of president lasts until the new head of state is elected in accordance with the
permanent constitution.””’® The usage of the term “head of state” instead of “presi-
dent” showed that the Interim Constitution was reluctant to definitely decide this
matter.

The distribution of powers as originally laid down in the Interim Constitution was
strongly disproportionate, favoring the parliament at the expense of the president.
For this reason, the constitution was immediately subjected to heavy criticism by
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Masaryk himself’* and other academics and politicians’ as well, foreshadowing the
considerable changes it very soon had to undergo.”” These changes introduced in
May 19197 were primarily aimed at strengthening the position of the president. In
comparison to the original wording, which endowed him mostly with representa-
tive duties and left him practically powerless in terms of political competences,’”®
the amendment granted the president a right to appoint and recall the government
(Art. 14), to be present and even preside over government sessions, and to request
information from their members (Art. 10a). The veto power of the president in Ar-
ticle 11 was also strengthened by extending the deadline for returning bills to the
parliament from 8 to 14 days and stipulating that the parliament must confirm the
returned bills with an absolute majority of all its members (there was no require-
ment of a qualified majority beforehand).

The definite constitution of Czechoslovakia was born later than originally an-
ticipated. The process of its birth was prolonged by delays in the finalization of the
peace treaties (containing duties for instance in the field of minority protection) and
the extensive political debates between the different parties.” On February 29, 1920,
the Constitutional Charter of the Czechoslovak Republic (Ustavni listina Ceskoslovenské
republiky)’’—a document of sheer political compromises—was unanimously adopted
by the still unelected revolutionary National Assembly.”® It put a definitive end to the
legal and political debates over the form of government by proclaiming Czechoslo-
vakia a “democratic republic with an elected president as the head of state” in its second
article.”

The constitutional position of the president was also subject to lengthy discus-
sions.®® Masaryk, of course, advocated the concept of a strong president, having
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the largest possible influence on the creation and functioning of the government,
while some political circles—for example, the social democrats—opposed such ideas,
claiming that these powers should belong to the legislature as the representative of
the sovereign.®! The constitutional committee was also hesitant in this regard, being
aware of the merits of Masaryk and wanting to honor his person by granting him de-
cent powers, but also bearing in mind that Masaryk would not be president forever
and recalling the grievances the Czechs endured during the reign of Franz Joseph.®?
In conclusion, it was rather the stance of the president that prevailed.®® As will be
specified below, he was able to retain the strengthened position he acquired with
the 1919 amendment of the Interim Constitution. Although the First Czechoslovak
Republic was undoubtedly a parliamentary republic,® the president played a very
important stabilizing role between the state powers.?*

Articles 56 to 69 of the Constitutional Charter were devoted to the office of the
president. Under Article 56, the president was elected by the National Assembly with
a three-fifths qualified majority. The term of office lasted 7 years, and nobody could
be elected president for more than two consecutive terms except Masaryk, who was
deliberately privileged in this regard (Art. 58). Articles 60 and 61 established that in
case the president was temporarily unable to fulfil his tasks, his powers would be
exercised by the government. Article 61 stated that if this inability lasted longer than
6 months, the National Assembly could elect a deputy president to exercise presiden-
tial powers until the president could again fulfill his tasks.

Article 64 Section (1) of the Constitutional charter granted the president not only the
representative prerogatives that heads of state usually exercise but also political pow-
ers. The former category consisted of the external representation of the state, involving
the negotiation and ratification of international treaties (Subs. 1), as well as declaring
war and the state of war (Subs. 3). The president also appointed heads of diplomatic
missions (Subs. 2), professors, judges, and certain public officers (Subs. 8), granted par-
dons (Subs. 11), and awarded certain types of benefactions and pensions (Subs. 9).

The latter category involved important competences regarding the government
and the National Assembly as well. One of his strongest powers was the right to con-
vene, adjourn, or dissolve the National Assembly (Subs. 4) nearly without any restric-
tion, as the constitution only prohibited dissolution during the last six months of
his term (Art. 31). Such a regulation containing no safeguards against the arbitrary
dissolution of the parliament was substantially different from the rules pertaining to
this question in the French Constitution of 1875, which otherwise served as a source
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of inspiration regarding the presidential powers.® The president also had a veto right
against the acts of the parliament (Art. 47), but this could be overridden by a quali-
fied majority of the deputies and senators established by Article 48. Furthermore,
besides the report on the state of the republic, he could also address the parliament
with formal recommendations that he deemed necessary or efficient (Art. 64 Sec. (1)
Subs. 6). Another important power of the president was the right to appoint or recall
the prime minister and other ministers (Art. 70) and to determine which members of
the government would lead particular ministries (Art. 72).

A major factor weakening the constitutional position of the president was the
need for countersignature by a member of the government for all of his executive
acts (Art. 68). Consequently, it was the government that bore the responsibility for
these acts, the president himself not being responsible for the performance of his
duties (Art. 66). According to Art. 67, the president could not be criminally prosecut-
ed except for high treason before the Senate after a constitutional charge lodged by
the Chamber of Deputies.

Despite some efforts in the 1930s to substantially strengthen the position of the
president and introduce a system of a “strong presidency” by making the president
the head of the executive and abolishing the responsibility of the government to the
parliament,?” the text of the constitutional charter was never amended during the exis-
tence of the First Republic.®® Soon, however, the events leading up to the outbreak of the
Second World War turned the constitutional order of Czechoslovakia upside down.

IV. CZECHOSLOVAK HEADS OF STATE DURING THE SECOND
WORLD WAR

1. Position of “domestic” heads of state between 1938 and 1945

On September 30, 1938, the president and the government of Czechoslovakia accep-
ted the Munich Agreement, forcing the country to cede its German majority terri-
tories to Nazi Germany.?® The agreement was problematic in numerous aspects,
including the constitutionally defective procedure of its domestic approval, lying
in the complete ignorance of the parliament’s consent.”® On October 5, President E.
Benes®! abdicated in order to create space for a more Germany-focused course in
politics and emigrated, later to become the main figure of the foreign resistance.”? At
the end of November, Emil Hacha, the former President of the Supreme Administra-
tive Court, was elected to become his successor.
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The Munich Agreement marked the end of parliamentary democracy and started
the process of restriction of political rights and freedoms in the country.”® A crucial
step in this direction, concerning also the position of the president, was the adop-
tion of the Constitutional Act. No. 330/1938 (the so-called “Enabling Act”),** which
granted the head of state the right to issue decrees with the effects of a constitutional
act, as well as a similar right for the government to issue orders substituting legisla-
tive acts, thus effectively eliminating the role of the parliament.>®

On March 14, the day when Slovaks declared their independence, President Hacha
travelled to Berlin, where he was forced to sign a declaration placing the country in
Hitler’s hands. The next day, German forces invaded the remaining part of Czecho-
slovakia. On March 16, Hitler issued a decree that established the Protectorate of
Bohemia and Moravia.’® Article 12 of the decree left in force the existing law in the
occupied lands, which did not contradict the sense of the takeover of the protection
by Nazi Germany, while Article 3 ruled that the Protectorate is a self-governing en-
tity with its own bodies of governance. The decree also guaranteed protection for
“the head of the Protectorate’s autonomous administration,” adding that he needs
the confidence of the Fiithrer (Art. 4). These provisions meant that President Hacha
could formally retain his presidential title only so long as he enjoyed the support of
the Fithrer.””

However, the state president of the Protectorate was not only subordinated to Hit-
ler. Article 5 of the decree created the office of the Reich-Protector, the representative
of the Reich’s interests in the Protectorate, endowed with virtually unlimited powers
toward the bodies of autonomous governance.’® According to Article 5 he had the
right to veto any act or measure of the autonomous establishment and could also
issue legislative acts whenever he deemed necessary.”” For this reason, the Reich-
Protector enjoyed full supremacy over all bodies of the Protectorate, including the
president.'® In reality, the president of the Protectorate was only a powerless puppet,
whom the Nazis used to seemingly legalize and legitimize their control over the oc-
cupied lands in the eyes of foreign actors.'*!
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2. Position of the head of state in exile

After the Nazi occupation of the remaining part of Czechoslovakia, several politi-
cians (including Benes) decided to actively promote the de jure preservation of the
country’s existence abroad. Their concept was based on the argumentation that the
Munich Agreement and everything that followed it was null and void owing to the
breach of both domestic and international law. The first body to represent state inte-
rests in exile was the Czechoslovak National Committee, founded in Paris on October
17, 1939.102

After the capitulation of France, the National Committee moved to London, where
it was transformed into a whole system of bodies referred to as “provisional state
establishment” (“prozatimni stdtni zrizeni”). It consisted of a president, a government,
and the State Council,’*® in order to resemble the establishment as it was laid out in
the Constitutional Charter of 1920, with the president being the central and most
important element of this establishment.'** Edvard Benes$ was proclaimed president,
with an explanation that his resignation in 1938 was invalid as he was forced out of
his office by the Germans.'%

With reference to legal continuity, the president-in-exile assembled the State
Council and appointed the government, but the functioning of the establishment was
not feasible according to the original constitutional framework owing to the absence
of the National Assembly. To tackle this shortcoming, President Benes issued Consti-
tutional Decree no. 2/1940 on the provisional exercise of legislative powers,° which
allowed the president to issue decrees with the power of legislative acts upon the
proposal of the government (Art. 2), and stated that the approval of the government
substituted the approval of the parliament as required by the Constitutional Charter
for certain acts of the president until the parliament can be convened again (Art. 1).
This meant that the president-in-exile not only exercised all the powers granted to
him by the Constitutional Charter of 1920, but he was also the carrier of legislative
competence.’

On July 18, 1941, the Soviet Union and the United Kingdom'°® recognized the pro-
visional state establishment in London as the official representation of
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moci zakonodarné. In: Shirka zakon® a nafizeni statu Ceskoslovenského, ¢astka 10, p. 36.
Accessible from: https://aplikace.mvcr.cz/sbhirka-zakonu/ViewFile.aspx?type=c&id=10
[accessed 03-12-2021]

107 Schelle, Tauchen (2013): pp. 905-906.

108 The United Kingdom recognized the provisional government as the official government of
Czechoslovakia a year before, on July 21,1940. This recognition, however, did not pertain to
the president and the State Council. See: Schelle, Tauchen (2013): p. 905.

01/2022 83



ADAM PAL

Czechoslovakia, followed by the United States on July 31. On December 3, 1942, a few
days before the expiration of President Benes$’s original term of office, the govern-
ment-in-exile unanimously affirmed Bene$ as president until new presidential elec-
tions could be conducted.'®®

V. LEGAL STATUS OF THE HEADS OF STATE AFTER
THE SECOND WORLD WAR

1. Czechoslovak presidents during the post-war transitional
period

The question of applicable law after the end of the war was considered by Presidenti-
al Decree no. 11/1944.1° [ts first article stated that the acts adopted until the Munich
Agreement constituted the effective legal order of Czechoslovakia, while domestic
acts adopted after September 29, 1938 were not part of the legal order. Article 5 of
the decree kept the decrees of the president-in-exile in force, adding that they sho-
uld be subjected to additional approval of the relevant constitutional actors (i.e., the
parliament). If the National Assembly took no action in relation to a decree within six
months afterits first meeting, the given decree then ceased to be valid.*** This meant
that the Constitutional Charter of 1920, as amended by the presidential decrees, re-
mained in effect even after the Second World War.

After his return from abroad, President Bene$ continued exercising his decree
powers until October 28, 1945, when the Provisional National Assembly (Prozatimni
Ndrodni shromdzdéni) held its first meeting.'*? The Provisional National Assembly was
elected indirectly through delegates of the National Committees as the representa-
tive bodies arising from the liberation struggle created on local, regional, and land
levels.'3 As one of its first steps, the provisional legislature confirmed the presidency
of Benes,'™ and with the Constitutional Act no. 57/1946 from March 28, 1946, ratified
all the presidential decrees issued by him between 1940 and 1945.1°

A further important task of the Provisional National Assembly was to prepare the
elections for the Constitutional National Assembly (Ustavoddrné Narodni shromdzdeéni).
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Elections were held on May 26, 1946, with the two Communist Parties together!'®
acquiring 114 seats of the total 300 in the unicameral parliament. A coalition gov-
ernment consisting of both Communist and non-Communist parties was created,
with Communist Klement Gottwald as the prime minister (altogether, the Commu-
nists held 9 of the 27 governmental seats). On June 19, 1946, one day after its con-
stituent sitting, the National Assembly unanimously elected Benes the president of
Czechoslovakia.!’

As indicated by its name, the most important task of the Constitutional National
Assembly was to adopt a new constitution. Several political parties articulated their
opinions on specific topics, but only the national socialist party put forth a compre-
hensive proposal,''® elaborated by Prof. Vladimir Kube$. The proposal did not sug-
gest substantial changes regarding the constitutional position of the president, often
simply paraphrasing the provisions of the Constitutional Charter from 1920.'*° One
difference regarding the political position of the president that can be accentuated
was the increased limitation of the president’s right to dissolve the parliament, with
the proposal aiming to allow this measure only once per year (Art. 34). It is worth
noting, however, that it was the constitutional position of Slovakia, and not the status
of the president, around which the main political debate was evolving.'?° Be that as
it may, all these debates turned out to be largely meaningless owing to the political
events in 1948.12

2. Legal status of the presidents during Communist rule

In February 1948, the Communists seized power in Czechoslovakia when President
Benes accepted the abdication of the 14 non-Communist ministers and appointed a
new government of K. Gottwald, predominantly consisting of Communists or their
fellow travelers. Despite there being no constitutional provision expressly preven-
ting the president from doing so, some academics argue that Benes$ breached the
constitution by giving in to the terms of Gottwald, which did not correspond with the
political realities of the time, and thus practically helping the Communists to acquire
full control over the state.'??

While the motivation behind Bene$§’s decision to accept the Communist scheme
remains unclear (he received a variety of threats from Czechoslovak and foreign
Communists involving discrediting, civil war, or foreign invasion, worsened by the
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https://is.muni.cz/el/1422/jaro2015/MP201Zk/um/web/doc/povalecne-obdobi/Kubesuv_
navrh_Ustavy.pdf[accessed 03-12-2021]

119 Cf. Article 64 of the 1920 Constitutional Charter and Article 83 of Kube§’s proposal.
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121 Schelle, Tauchen (2013): p. 1112.

122 Vaclav Veber: Jak to bylo s demisemi v inoru 1948 (How It Was with the Demissions in
February 1948), Pamét a déjiny, 2009/1, p. 9.
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fact that by this time he was suffering from serious illness),'?® he did not remain long
in office with the Communists in charge. Shortly after their rise to power, they drew
up a new constitution, which was adopted by the National Assembly (now completely
under Communist influence) on May 9, 1948. Benes refused to sign it, and for the sec-
ond time in his life, resigned his presidential seat.'>* The National Assembly elected
Gottwald president, which meant that the chairman of the Communist Party also
became president of the republic. The presidential consent to the constitution was
thus finally granted by Gottwald.25

The Ninth-of-May Constitution (Ustava 9. kvétna)'?® was solely based on post-war
Communist proposals,?” yet it still contained many provisions inspired by demo-
cratic constitutional traditions. A clear example is the first chapter of the consti-
tution listing various fundamental rights and freedoms of the citizens (though in
reality, these provisions were no more than empty proclamations that the Commu-
nist leadership did not mean to respect'?®). In addition, it did not proclaim the leading
role of the Czechoslovak Communist Party.'?° Article 6 of the constitution identified
the president as the head of the state, who was elected by the National Assembly for
7 years.

The detailed rules pertaining to the status of the president were found in Articles
67 to 79 of the constitution. Formally, the position of the president was very similar
to that laid down by the Constitutional Charter of 1920. Most provisions of the 1948
Constitution regarding the presidential powers were practically identical to those
in the 1920 Constitution (responsibility, convening and dissolving the parliament,
some representative duties),’*® or were merely paraphrases of the previous regula-
tion (most of the representative duties),'®! sometimes with minor changes (e.g., the
deadline for vetoing parliamentary acts was extended to one month, possibility to
grant a general pardon).'3> A notable difference is connected to the recalling of the
government as such or individual ministers, which according to the Ninth-of-May
Constitution was only possible after their demise (see Art. 74 Sec. (1) Subs. 6), while
the Constitutional Charter of 1920 did not contain such a limitation (see Art. 64 Sec.
(1) Subs. 7).
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At the end of the 1950s, the Communist cadres came to the conclusion that the
country had reached a new phase on its way to Communism and decided for the
need to adopt a new, entirely socialist constitution free of the transitional elements
characteristic of the 1948 Constitution.’®® Accordingly, a new constitution was ad-
opted in 1960, named the Constitution of the Czechoslovak Socialist Republic (Ustava
Ceskoslovenské socialistické republiky).’** While the act itself is regarded as a serious
misstep in the constitutional development of the country, it did reflect the political
reality of the time better than the previous one.'%

Interestingly, the socialist constitution also retained the president as the head of
the state. Even though there were attempts to replace the presidential office with a
collective body,'* they turned out to be unsuccessful, and Czechoslovakia remained
the only country of the Eastern Bloc with a president as the head of state throughout
the whole period of Communist rule.’®” The representative duties and powers of the
president as specified by the 1960 Constitution were almost identical to those found
in the previous constitution. The president represented the country externally, was
the commander-in-chief, awarded decorations, appointed officials and generals, and
granted individual and general pardons (see art. 62).

However, compared to the earlier regulation, his powers toward the legislature
and the government were considerably weakened: the presidential signature was
still required for every act of the parliament (Art. 62 Sec. (1) Subs. 4.), but there was
no mention of any kind of veto right. His right to dissolve the National Assembly also
disappeared; only the right to confer and close sessions remained (Art. 62 Sec. (1)
Subs. 4.). According to Art. 43, the president was elected by the National Assembly,
but the term of his office was shortened to 5 years, and the constitution explicitly
stated that the president was accountable to the parliament. Even though this was
a notable difference, this provision had only declaratory character, as the Constitu-
tion did not contain any rule on his impeachment, removal, or another kind of sanc-
tion.'*® On the other hand, the president’s right to appoint or recall the government
as a whole or its members remained guaranteed (Art. 62 Sec. (1) Subs. 6.).

The differences between the position of Czechoslovak presidents before and after
1948 thus did not really arise from the changes in the constitutional framework, but
rather from the political reality of the Communist period. With the Communist Party
being the only real center of power in the country, the president could not act as
an independent stabilizing element within the system of state powers, as the office
had been during the First Republic.'®® With the presidential seat always occupied
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by either the leaders (K. Gottwald, A. Novotny, G. Husdk), or at least members of the
Central Committee of the Communist Party (A. Zapotocky, L. Svoboda), the institu-
tion of the presidency became a further component assuring Communist rule in the
country. On the other hand, the fact that the Communists preserved the presidential
office during the whole period of their rule and that their leaders often aspired to this
position indicates that the symbolic importance and the prestige of the presidency
were acknowledged also in Communist circles.'#°

In 1968, the federalization of the republic was carried out by Constitutional Act
no. 143/1968,'** which replaced Chapters 3 to 6 (Articles 39 to 85) of the 1960 Con-
stitution. Its provisions regarding the president were entirely based on the previ-
ous regulation,? thus being nearly identical to those in the 1960 Constitution, with
amendments enacted only where necessary owing to changes arising from the fed-
eral establishment. For example, according to the new rules the president could dis-
solve the Federal Assembly, but only in case its two chambers are unable to agree on
certain questions (Art. 61 Sec. (1) Subs. d). While the president was the federal head
of state, he had no such position (and powers arising from it) toward the federal units,
where the presidium of the given national council functioned as the head of state.!43
According to Art. 122 of the Constitutional Act, the presidium appointed and recalled
the governments of the federal units, and in some cases also appointed officers and
awarded prizes and decorations.

While there were efforts aimed at the preparation of a new constitutional frame-
work in the late 1980s, the structure and positions of the constitutional bodies re-
mained in effect as laid down by the 1968 Constitutional Act until the collapse of the
Communist regime in 1989.

VI. CONCLUSION

While the Czechs had their own monarchic traditions dating back to the Middle Ages,
the centuries-long Habsburg rule undermined the sympathy and confidence of the
nation toward the monarch. When they finally had the opportunity to determine
the nature of the head of state in their own independent country, these experien-
ces played a significant role in the decision to part with monarchic traditions and
opt for a republican establishment with a president as the head of state, who lacked
a particularly strong position. Looking only at the letter of the law of the respecti-
ve constitutions could easily mislead one into the conclusion that the presidents of
Czechoslovakia were rather representative figures with an inferior position compa-
red to the parliament and the government. Such a conclusion would, however, not
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correspond to the relevance of this office in practice, as this was determined by very
significant non-legal factors as well.

In the author’s opinion, the most important of these factors was the personality
of the president. T. G. Masaryk, the main protagonist of Czechoslovak independence
abroad, was chosen to be Czechoslovakia’s first head of state. Masaryk was often
seen as the personification of the country’s independence and the best guarantor
of its freedom and democratic establishment. Such assumptions were not far from
the truth, as Masaryk always respected the rules of the parliamentary establish-
ment and did not use his powers arbitrarily simply to implement his own will.'*4 His
successor, Edvard Benes$, was Masaryk’s companion during the struggle for inde-
pendence, his designated successor, and the continuator of his legacy. During the
hard times of the Second World War, when the country de facto ceased to exist, the
whole concept of continuous Czechoslovak statehood resided in President Benes.'*®
Although Bene$ had a stronger position than the president in a presidential system
during these years, he did not abuse these powers and never tried to take advantage
of his position in order to create an authoritarian system.°

Thanks to these factors, the presidential office not only developed strong respect
and authority among the public but as far as the author of this article is concerned,
the historical events caused the presidential office and the existence of the republic
to inseparably blend together. This bond grew so strong that even the Communists
did not dare to break the presidential tradition. Quite the contrary, their leaders
sought to achieve this position and tried to make use of its popularity among the
public.’” The authority of the president is also accentuated by the illustrative term
“Castle” (“Hrad”),"*® which is widely used in the Czech language in reference to the
president himself or to his policy.'** The symbolic role of the president’s personality
also continued after the defeat of Communism, when another figure who played a
central role in shaping the modern history of the Czech nation was elected president.
His name was Vaclav Havel.
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