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The Head of State in Poland From
the Perspective of Legal History
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ABSTRACT

The theoretical analysis of the concept of the head of state cannot be detached from its
historical, legal, international, and functional aspects. In this article, the analysis of the
head of state is carried out primarily in the context of competences and performed func-
tions.! The Republic of Poland, with its system based on the 1997 Constitution, is a repre-
sentative democracy in which executive power is exercised by the government, subject
to parliamentary control; legislative power belongs to the bicameral Parliament. The
President is the head of state who, according to the Constitution, is the highest representa-
tive of the Republic of Poland and the guarantor of the continuity of state power.>

The role of head of state has changed its form and meaning over the centuries. The aim
of this article is to present the process whereby the competences of the head of state
were shaped. Analysis of the period from the adoption of the first constitution in 1791,
the Constitution of May 3, deserves special attention in the context of the changes that
have taken place in the institution of the head of state. On the basis of the historical back-
ground as well as the various constitutions, this article presents the concept of the head
of state in the aspect of state sovereignty and its attributes as well as the legitimacy of
public authority, and analyzes both the legal and factual status of this body.
KEYWORDS

head of state, meaning of the head of state throughout the history, functions of the head
of state, competences of the head of state, state sovereignty, Poland

Seful statului in Polonia din perspectiva istoriei dreptului

REZUMAT

Analiza teoretica a conceptului de sef de stat nu poate fi desprinsa de aspectele sale is-
torice, juridice, internationale si functionale. In acest articol, analiza sefului de stat este
realizatd in primul rdnd in contextul competentelor si al functiilor indeplinite. Republica
Polona, cu sistemul sdu bazat pe Constitutia din 1997, este o democratie reprezentativa
in care puterea executiva este exercitata de guvern, sub rezerva controlului parlamentar;
puterea legislativa apartine Parlamentului bicameral. Presedintele este seful statului

1 J. Ciapata: Status ustrojowy prezydenta jako glowy panstwa (The political status of the
president as head of state), Ruch Prawniczy. Ekonomiczny i socjologiczny rok 1996/58, (pp. 13—
28), p. 14.

2 Dz.U.1997.78.483, Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997. (Constitution of
the Republic of Poland of April 2, 1997) Art. 126
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care, in conformitate cu Constitutia, este cel mai inalt reprezentant al Republicii
Polone si garantul continuitatii puterii de stat.
Rolul de sef de stat si-a schimbat forma si semnificatia de-a lungul secolelor. Scopul aces-
tui articol este de a prezenta procesul prin care s-au conturat competentele sefului sta-
tului. Analiza perioadei de la adoptarea primei constitutii in 1791, Constitutia din 3 mai,
merita o atentie deosebita in contextul schimbarilor care au avut loc in institutia sefului
statului. Pe baza contextului istoric, precum si a diferitelor constitutii, acest articol pre-
zintd conceptul de sef al statului sub aspectul suveranitatii statului si al atributiilor sale,
precum si al legitimitatii autoritatii publice, si analizeaza atat statutul juridic, cat si cel
faptic al acestui organ.
CUVINTE CHEIE
sef de stat, semnificatia sefului de stat de-a lungul istoriei, functiile sefului de stat, com-
petentele sefului de stat, suveranitatea statului, Polonia

I. SYSTEMIC RULES IN THE POLISH LANDS
UNDER THE PARTITIONS

The period during which Poland was in political captivity covered 123 years. In 1795,
the Polish lands were finally partitioned between the Kingdom of Prussia, Austria, and
Russia, the culmination of a series of partitions initiated by the signing of the treaties
concerning the First Partition of Poland in St. Petersburg on August 5, 1772.

The misfortune of the Polish state was that the partitions coincided with the
great changes symbolized by the Constitution of May 3, 1791. The constitution was
a compromise between the nobility and the king that established the principle of
a monarchical form of government and the heredity of the throne and introduced
the tri-partition of power. The constitution abolished the liberum veto and confed-
eration. It also retained the systemic shape of the parliamentary monarchy, which
had existed in Poland practically since the late Middle Ages.? The King of Poland, ac-
cording to Article VII of the Constitution, actually possessed executive power. In the
exercise of power he was accompanied by the so-called Guard of Rights and govern-
ment commissions. Standing at the Head of the State, he bore neither constitutional
nor political responsibility. The article of the constitution devoted to the king and
executive also referred to the right of clemency as an element of justice.* However,
the head of state had his share of authority in the legislature; among other powers,
he presided over the Senate Chamber.®

In practice, the constitution ceased to be in force in 1792. As a result of the three
successive partitions, the Polish lands were subjected to the sovereign power of the
partitioning states. From a systemic point of view, these were absolute monarchies

3 W.Uruszczak: Zasady ustrojowe w konstytucji 3 maja 1791r.(political principles in the constitution
of May 3, 1791.) https://ruj.uj.edu.pl/xmlui/bitstream/handle/item/5419/uruszczak_zasady_
ustrojowe_w_konstytucji_3_maja_1791_r_2014.pdf?sequence=1&isAllowed=y page 26
(accessed: 03.02.2022)

4 Ustawa Rzadowa z dnia 3-go maja 1791 roku (Government Act of May 3, 1791) art. VII

5 Ustawa Rzadowa z dnia 3-go maja 1791 roku (Government Act of May 3, 1791) art. VI
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in which the rulers exercised full and unlimited power, that is, absolute power in
the substantive scopes of judicial, executive, and administrative authority.® In
these lands, short-lived polish states were established at various times, deprived of
sovereignty.

1. The Duchy of Warsaw

In 1807, with the Peace of Tilsit (Tylza), Napoleon Bonaparte’s war against Prussia
ended in victory. The most important political decision as a result was the creation
of the Duchy of Warsaw from a part of the Prussian partition. In 1809, as a result of
the war with Austria, the Duchy was enlarged by lands that had been annexed by
Austria. In this way, the Polish state was rebuilt to a limited extent in the form of
the Duchy of Warsaw. On July 22, 1807, in Dresden Napoleon granted the Duchy a
constitution.”

The king was given the quite broad competences of full executive power and legis-
lative initiative. He approved the laws of the Sejm and government acts. He also filled
state positions, and the ministers and senior officials were responsible to him.®

The Constitution granted a number of powers to the head of state in the person
of the monarch. These rights were extensive in matters of state; however, excep-
tions were made for those reserved for the judiciary and parliamentary legisla-
tion. The king could participate in creating the law, in addition to all executive and
governmental powers. With regard to matters referred to parliamentary legisla-
tion, he was entitled to exclusive legislative initiative. The appointments of judges,
ministers, and senators came from the King, and lower officials were appointed
by the royal delegation.” The Sejm remained bicameral, with a division into a
Chamber of Deputies and a Senate. Following the example of the pre-partition
Polish-Lithuanian Commonwealth, governors, bishops, and castellans were ex of-
ficio introduced into the Senate. A Council of State was also set up, following the
French model, under the chairmanship of the king, with a secretary, ministers,
and four registrars. The Council was entrusted with settling disputes over com-
petence between courts, drafting laws, bringing ministers to court, and ruling in
cassation.

6 Wactaw Uruszczak (2020): Zasady ustrojowe na ziemiach polskich w okresie zaboréw. Od
suwerennosci monarchy do suwerennosci narodu. Przyczynek do historii administracji w XIX w.,
(Constitutional principles of the Polish territories in the period of the partitions: From the
sovereignty of the monarch to the sovereignty of the nation.: Contribution to the history of
administration in the 19th century), Academica, (pp. 22—40), pp. 24-25.

7 Konstytucja Ksiestwa Warszawskiego (Constitution of the Duchy of Warsaw) https://
polishfreedom.pl/dokument/konstytucja-ksiestwa-warszawskiego (accessed: 06.10.2021)

8 Zdrada (2005): p. 58.

9 A. Dziadzio: Konstytucja ksiestwa warszawskiego 1807. Polska odmiana bonapartyzmu
(The Constitution of the Duchy of Warsaw 1807. The Polish variety of Bonapartism) Paristwo i
Spoteczeristwo 2007/7/1, p. 119 .

10 Konstytucja Ksiestwa Warszawskiego (Constitution of the Duchy of Warsaw) https://
polishfreedom.pl/dokument/konstytucja-ksiestwa-warszawskiego (accessed: 06.10.2021).
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In 1815, the Duchy of Warsaw ceased to exist when the Congress of Vienna par-
titioned it and incorporated the autonomous political organisms created at the time
into the Kingdom of Prussia and the Russian Empire: the Grand Duchy of Posen and
the Kingdom of Poland.*

2. The Kingdom of Poland

The Kingdom of Poland, also called the Congress Kingdom, was a state created by the
decision of the Congress of Vienna. On the basis of the Constitution of the Kingdom
of Poland, it was united with the Russian Empire in a personal union in the years
1815-1832.

Tsar Alexander I set the solemn proclamation of the Kingdom of Poland for June
20,1815. Each time the Emperor of Russia became King of Poland, the national army,
state apparatus, parliament, law, and judiciary were created separately.'?

According to Article 35 of the Constitution of the Kingdom of Poland, or more pre-
cisely the Constitutional Act of the Kingdom of Poland, the Government was in the
person of the king. The king exercised executive power in its entirety. All executive
or administrative power derived exclusively from him. The royal person was sacred
and untouchable. The king’s powers included the following: the convening, adjourn-
ment, and cancellation of ordinary and extraordinary Sejm sessions; appointment of
senators, ministers, and senior officials; appointment and dismissal of the governor;
right to suspend Sejm laws; and right to sanction both resolutions and laws of the
Sejm. The constitution given to the Kingdom of Poland also regulated issues con-
cerning the governor, who chaired the Council of State and presented the king with
candidates for senators, ministers, and senior officials. Article 63 of the Constitution
regulated a council of state under the presidency of the king or his governor con-
sisting of ministers, councilors of state, registrars, and any persons whom the king
wished to specifically summon to it. The Constitutional Act of the Kingdom of Po-
land established national representation in a parliament consisting of the king and
two chambers, the first consisting of the Senate, the second of deputies and deputies
from the municipalities. According to the Constitution, all public administrative, ju-
dicial, and military activities, without exception, were conducted in Polish.!?

3. The Republic of Cracow

Disputes arose over the political affiliation of Krakow at the Congress of Vienna. Al-
exander I intended to keep the city for himself, Prussia was also interested in the
area, and Austria wanted to restore the state to the conditions holding before 1809.

11 Uruszczak (2020): p. 32.

12 Ustawa Konstytucyjna Krélestwa Polskiego z dnia 27 listopada 1815 (Constitutional Act Of The
Kingdom Of Poland of November 27, 1815), Konstytucje w Polsce: 1791-1990 / wybor i oprac.
Tadeusz Kotodziejczyk i Matgorzata Pomianowska. Warszawa: Przemiany, 1990.-S. 48-56,
Arts. 35-46.

13 Ibid.
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A compromise between the aspirations of the partitioning powers of Austria, Rus-
sia, and Prussia was the creation of a separate state formation for Krakow with the
status of a free city. The Free City of Krakow was granted a liberal constitution on
September 11, 1818. This constitution guaranteed the equality of all before the law,
established the Polish language as the official language, and defined Catholicism
as the national religion, while providing for tolerated challenges and ensuring the
equality of Christian denominations. The Constitution confirmed the inviolability
of property, personal freedom of peasants, and freedom of printing. It also intro-
duced the independence of the judiciary and openness of procedures. The right to
vote and stand for election was granted to citizens who fulfilled the requirements
of a high property and education index. The Napoleonic Code and the French Com-
mercial Code were retained, and the right to elect representatives belonged to the
Chapter, University, and municipal assemblies.'* The Constitution established the
dominance of the Ruling Senate, which formally constituted the executive branch.®
Power rested in the hands of 12 people headed by a president appointed separately
by the Assembly of Representatives every three years. The Senate worked through
departments, namely the Police Department, the Interior Department, and the Public
Revenue Department, and it exercised legislative initiative as well as administrative
authority.'® Gradual restrictions on the independence of the Free City of Krakow by
the neighboring powers followed from the end of the 1820s. The fate of the Republic
of Cracow was determined by the support given to the November Uprising, and then
by the failure of the Cracow Uprising—in November 1846 the Republic of Cracow was
incorporated into the Austrian Empire."”

It should be noted that the Constitution of the Free City of Krakow was not an act
issued by the authorities of a sovereign state. The Constitutions were issued by sov-
ereign monarchs of the governing states, so the sovereigns exercised their protec-
tion only on the basis of articles.'®

II. BEGINNINGS OF PARLIAMENTARY DEMOCRACY
IN POLAND

The First World War, which lasted from 1914 to 1918, led to the collapse of three great
European dynasties and monarchies: the Russian Romanovs, the Austro-Hungar-
ian Habsburgs, and the German Hohenzollerns. Owing to internal and territorial

14 Zdrada (2005): p. 237.

15 Ustawa Konstytucyjna Krolestwa Polskiego z dnia 27 listopada 1815 r (Constitutional Act Of The
Kingdom Of Poland of November 27, 1815) Konstytucje w Polsce: 1791-1990 / wybér i oprac.
Tadeusz Kolodziejczyk i Malgorzata Pomianowska.—Warszawa: Przemiany, 1990.-S. 48-56,
Arts. 35-46.

16 Zdrada (2005): p. 238.

17 Ibid.

18 P. Cichon (2012): O rzqdach prawa w Wolnym Miescie Krakowie uwag kilka (On the rule of law in
the Free City of Krakow: A few remarks) Krakowskie Studia z Historii Panistwa i Prawa, (pp.
241-254) p. 243.
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disintegration, these states became republics following the overthrow of the monar-
chical system of government. The collapse of the monarchical model of government
also meant the introduction in most European states (except the Bolshevik regime
in Russia) of a new system of government based on democratic principles. In the
countries that emerged as a consequence of the collapse of the monarchy, a parlia-
mentary-cabinet system of government was introduced, which was characterized
by the political control of parliament over the executive. Monarchical autocracy was
considered a serious threat to the political system that had to be protected against.
The solution was encapsulated in the slogan “democracy for all.”**

1. The rebirth of the Polish State

The specific situation of the Polish lands in 1918-1919 necessitated the introduc-
tion of special solutions. In the absence of other institutions characteristic of a state
governed in a republican way, all power was concentrated in the hands of the Provi-
sional Chief of State.?°

On November 11, 1918, after returning to Warsaw from captivity, in a special Ad-
dress to the Nation, the Regency Council transferred “military authority” to Jézef
Pitsudski. It also declared that it would place power in the hands of the National Gov-
ernment, calling on all political centers in Poland to form one state. In agreeing to
this, the general saw the need to ensure continuity of power in government as well
as law against the backdrop of turbulent and revolutionary times.?* On November
22,1918, Pilsudski was awarded the title of the Provisional Chief of State, which of-
ficially confirmed his influence in the country. He established the Second Polish Re-
public as a democratic republic, ceding the rest to the Sejm, which was to be elected
on January 26, 1919. He became the main decision-maker in the matter of Polish
politics.??

2. The Small Constitution of 1919

After the elections, the Legislative Sejm passed the so-called Small Constitution on
February 20, 2019. It was intended to define the political system of Poland until the
entry into force of the relevant Constitution. This act introduced the supreme posi-
tion of the Sejm, thus rejecting the principle of the tripartite division of power. The

19 Andrzej Dziadzio (2012): Powszechna Historia Prawa (General Legal History), Wydawnictwo
naukowe PWN, Warszawa, (pp. 237-279), pp. 239-242.

20 Waldemar Chorazyczewski, Robert Degen (2007): Kancelarie “wtadcow” polskich XIX i XX wieku
Rekonesans Badawczy (Chancelleries of the Polish “rulers” of the 19th and 20th centuries)
Uniwesytet Mikotaja Kopernika w Toruniu, Torun, (pp. 131-151), p. 12.

21 Grzegorz Gorski (2018): Polonia Restituta Ustrdj Paristwa Polskiego w XX wieku (Polonia Restituta:
Establishment of the Polish state in the 20th century), Jagiellonskie Wydawnictwo Naukowe
(pp. 43-49), p. 43.

22 A. Lipka: (accessed:10.11.2021)
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result of the influence of French constitutionalism was the view that sovereign power
would be exercised by a representative body, representing the will of the Nation.??

The position of head of state and cabinet was subordinated to the representative
body in line with the principle of parliamentary sovereignty. An expression of this
subordination was the recognition of the head of state as the “supreme executor” of
the Sejm’s resolutions on military and civil matters. However, in practice, the lack
of a normative definition of the competences of the head of state stood in the way of
Jozef Pitsudski’s freedom to exercise state authority.?*

According to the Small Constitution, the head of state appointed the full Govern-
ment on the basis of an agreement with the Sejm. The head of state, together with
the Government, was also responsible to the Sejm for the performance of his office,
and every act of state of the head of state required the signature of the relevant Min-
ister.2® The actual political role of the Chief of State in the person of Jozef Pilsudski
was much stronger than it might seem on the basis of the provisions of the Small
Constitution. It should be noted that Jézef Pilsudski was also acting as Commander-
in-Chief.2¢ The Small Constitution remained in effect until the final constitution was
adopted on March 17, 1921.

3. The March Constitution of 1921

On March 17, 1921, the Sejm adopted the Constitution of the Republic of Poland by
a large majority. The fundamental principles on which the March Constitution was
based were the principle of the supremacy of the nation, the principle of the republi-
can form of government, the principle of state unity, and the principle of the triparti-
tion of power. The Constitution also contained a very broad catalogue of civic rights
and duties. They were to guarantee all citizens of the Republic the most far-reaching
freedoms.?”

In the March Constitution, the head of state was the nation’s organ of executive
power. The parliamentary-cabinet system introduced by the March Constitution as-
sumed total supremacy of the legislature over the executive. All official acts of the
President required the countersignature of the relevant minister. The President had
the powers typical of a head of state in a parliamentary system with regard to foreign
policy. He could not exercise supreme command in wartime although he was the su-
preme head of the armed forces. He appointed the commander-in-chief for the dura-
tion of the war upon the proposal of the Council of Ministers. The weak position of the
President was also due to the fact that he could not dissolve the Sejm on his own and

23 Krzysztof Prokop: W poszukiwaniu systemu rzadéow u progu niepodlegtosci (1918-1921) (In
search of a system of government on the threshold of independence (1918-1921)), Miscellanea
Historico-Iuridica, Tom XVII,z.1 2018 (pp. 25—-42), p. 7.

24 Tbid.

25 Dz.Pr.P.P. 1919 nr 19 poz. 226 Uchwata Sejmu z dnia 20 lutego 1919 r. o powierzeniu Jozefowi
Pitsudskiemu dalszego sprawowania urzedu Naczelnika Paristwa (Resolution of the Sejm of
February 20, 1919, on appointing Jozef Pitsudski to hold the office of head of state).

26 Prokop (2018): p. 10.

27 Gorski (2018): p. 66.
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had no veto over parliamentary acts. By passing a simple vote of no confidence, the
Sejm could remove the government in a politically responsible manner.

This led to state instability and frequent changes of government. It was not until
the August Constitutional Amendment of 1926 that the powers of the President were
increased. This change, which among other things introduced the right to issue de-
crees with the force of a statute, had the positive effect of codifying (unifying) the
basic branches of judicial law in the 1930s.28 The position of President of the Republic
changed after the May Coup. The amendment of the Constitution of August 2, 1926,
introduced the power to dissolve the Sejm and Senate (admittedly at the request of
the Council of Ministers) and the right to issue regulations with the force of law (these
lost their force if rejected by the Sejm or if they were not submitted to it within 14
days at the nearest session).*

After the May Coup, Jézef Pitsudski did not dissolve Parliament, and did not accept
the election of the president by the National Assembly. He had his trusted colleague
Ignacy Moscicki, a chemistry professor, elected to the office. A new government
was also formed, headed by mathematics professor Kazmierz Bartel. Realizing that
Pilsudski provided strong support to Bartel, and despite the lack of a parliamentary
majority, the parties in the Sejm decided not to dismiss him. This gave rise to the so-
called “extra-parliamentary governments,” in which the Sejm in fact renounced its
constitutional right to create the composition of the Cabinet, although it still held this
right formally under the Constitution.®* In this form the constitution functioned until
April 1935, when it was replaced by a new constitution. In 1944, the April Constitution
was rejected by the Communist government imposed by Joseph Stalin, and nominally
the March Constitution was deemed binding, although in fact its democratic prin-
ciples were not respected. This state of affairs was maintained until 1947.3!

Modeled on the French Constitution of the Third Republic, the March Constitu-
tion granted very limited powers to the President, making his actions dependent on
the will of the Sejm. It is important to note here the discrepancy between theory and
practice. For example, while from a formal point of view the President had complete
freedom to choose a candidate for prime minister, he had to take into account the
balance of power in Parliament (which could bring down the government by a simple
majority). Also, in accordance with Article 50, the conclusion of peace and declara-
tion of war by the President made the constitution dependent on the consent of the
Sejm.3? Therefore, as a consequence of the May Coup, the first changes in the subse-

28 Ibid.

29 Chorazyczewski, Degen (2007): p. 14.

30 Stanistaw Zakroczymski (2020): Jaka konstytucja dla Niepodleglej? (What constitution for the
independent?), Zeszyty do debat historycznych, Muzeum Jézefa Pitsudskiego w Sulejowku,
Sulejowek (pp. 2—43) p. 15.

31 Konstytucja marcowa (What constitution for the independent?) (https://polishfreedom.pl/
dokument/konstytucja-marcowa (accessed: 12.12.2021)

32 M. Jamréz: Glowa paristwa w rzeczypospolitej polskiej w latach 1922-1935 (Head of state in the
republic of Poland from 1922 to 1935) https://jpilsudski.org/artykuly-ii-rzeczpospolita-
dwudziestolecie-miedzywojnie/prawo-i-administracja/item/1342-g%C5%82owa-
pa%C5%84stwa-w-rzeczypospolitej-polskiej-w-latach-1922-1935 (accessed: 10.02.2022)
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quent Constitution concerned the strengthening of the position of the President as
head of state.

4. The April Constitution of 1935

The Constitution of 1935 introduced a presidential system to the Republic of Poland,
transferring most of the state power to the President while significantly reducing the
role of the Sejm.

In the light of the formal controversy surrounding the adoption of the Constitu-
tion by the Sejm on January 26, 1934, the ruling camp decided to seek compromises
with some of the opposition, making use of the advantage it had gained. The Senate
by the required 2/3 majority finally passed the amended version of the Constitution
finally on January 16, 1935. This made it necessary for the Sejm to vote on the Con-
stitution again. The vote took place during the sitting of 23rd and 24th March, 1935.
In all, 260 deputies voted in favor of the Constitution as adopted by the Senate, 139
deputies against. On the April 23, 1935, the new Constitution was signed by President
Ignacy Moscicki.??

The April Constitution put the state on a pedestal, but it was treated as a structure
guaranteeing individual rights and organizing social life. The citizen was guaran-
teed the possibility of developing personal values and the freedom of conscience,
speech, and association, limited, however, by the common good, and was assured
equality before the law.?* The President had the task of harmonizing the actions of
the supreme organs of state “as a superior factor.” The basis for strengthening his po-
sition was a wide range of personal powers, the exercise of which did not require the
Prime Minister and ministers to countersign. These powers included, among others:
dissolution of the Sejm and Senate before the end of the term; the right to appoint
and dismiss the Prime Minister, first President of the Supreme Court, President of
the Supreme Chamber of Control, Commander-in-Chief, and Inspector General of
the Armed Forces; nominate a candidate for president; and order general elections.?®
The April Constitution was formulated on completely different ideological principles
than its repealed predecessor. The April Constitution created an authoritarian sys-
tem, which is admittedly an intermediate system between a democratic and totali-
tarian state. Nevertheless, contrary to the declaration contained in Article 4 of “free
development of social life” and “ensuring the citizens the possibility of developing
their personal values,” this development is reflected in the fact that the state was
supposed to “give direction and regulate its conditions,” “uniting” the activities of all
citizens (Article 9). Such a system was significantly deepened by the adoption of the
principle of elitism in Article 7.3°

33 Gorski (2018): p. 91.

34 Dz.U. 1935 nr 30 poz. 227 Ustawa Konstytucyjna z dnia 23 kwietnia 1935 r. (Constitutional Act of
April 23, 1935).

35 Gorski (2018): p. 97.

36 Pawet Sarnecki: Glowa panstwa w obu polskich konstytucjach kwietniowych (The head of
state in both Polish April Constitutions), Studia luridica Lublinensia, 2014/22 (pp. 298-308)
p. 3.
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III. THE POLISH GOVERNMENT IN EXILE DURING
WORLD WARII

After losing the defensive war in 1939, Poland was occupied by the Soviet Union and
Nazi Germany. The Second Republic retained state sovereignty and was represented
in diplomatic relations by the government of the Republic of Poland in exile, which
obtained refuge in Paris and Angers (on an extraterritorial basis until June 1940),
and then in London, where the government moved its headquarters after the defeat
and capitulation of France before the Third Reich. As the Polish state still had con-
stitutional organs of state power (including secret civil administration and judiciary
in the occupied country, the Polish Underground State) and armed forces, acting si-
multaneously in conspiracy (the Home Army) and in exile, de jure and de facto the
Second Republic existed until July 5, 1945.

The Polish state did not fall in September 1939; its territory was temporarily oc-
cupied. No act of surrender took place and the Polish authorities managed to leave
the territory occupied by the occupying forces. On the basis of constitutional regula-
tions, new authorities in exile were established.

The Constitution of the Republic of Poland of 1935 contained clauses that made it
possible for the highest authorities of the state to remain capable of acting in extraor-
dinary situations. A fundamental regulation was the provision allowing the incum-
bent president to appoint his successor in a situation of emergency. The successor
took office at the moment of the current president’s resignation. Such an instrument
made it possible to maintain the continuity of a key political institution in the system
of state bodies established under the April Constitution. The president’s personal
powers included the creation of both military and civilian centers of governance
for the country in times of both war and peace.?” One of the most important politi-
cal modifications was the creation of the National Council of the Republic of Poland.
Under existing conditions, there was undoubtedly a need to create an institution that
could replace the Sejm and Senate. The Council was to be a representation of politi-
cal parties and circles established outside Poland.3® The Council was established by
decree of Polish President Wiladystaw Raczkiewicz on December 9, 1939, in France,
with Ignacy Jan Paderewski as its president.

The National Council was set up as an advisory body to the president and the
Government, with its seat becoming the seat of the Government and consisting of at
least 12 members appointed by the president on the proposal of the Chairman of the
Council of Ministers.*°

From a formal point of view, the outbreak of the Second World War only changed the
place of the Office of the President of the Republic of Poland to Paris, and later to Lon-
don. The end of the war ushered in the formation of another centre which claimed the

37 Gorski (2018): p. 115.

38 Gorski (2018): p. 116

39 Dz.U. 1939 nr 104 poz. 1008 Dekret Prezydenta Rzeczypospolitej z dnia 9 grudnia 1939 roku o
powotaniu Rady Narodowej (Decree of the President of the Republic of Poland of December 9,
1939, on the establishment of the National Council)
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right to rule in Poland. The occupation of the office of president by the President of the
National Council meant that in the first post-war years, until 1947, there was no sepa-
rate office that dealt with the office service of the head of state. These tasks, as for the
entire council, were performed by the Presidential Office of the National Council.*°

IV. THE PEOPLE’S REPUBLIC OF POLAND

In the constitutional systems of the Communist Bloc countries, a characteristic fea-
ture of the systemic model of the highest state authorities was the appointment of a
second supreme body of state power besides parliament. However, this body was not
selected through direct universal suffrage, and therefore it did not have the features
of a representative institution. The composition of this body was chosen by parlia-
ment, and only from among the deputies sitting in it. Consequently, some parliamen-
tarians were members of two supreme bodies at the same time, which resulted in the
creation of the same branch of state bodies. It is worth stressing that these were not
equivalent bodies, as the attribute of the highest organ of state power was vested ex-
clusively in parliament (in accordance with the constitutional principle of the unity
of power, which was then adopted in all the countries with real socialism).*

After World War II, the Communists in Poland and the other satellite states fol-
lowed a fairly uniform scenario of the gradual liquidation of all institutions function-
ing in society independent of the authorities, in the area of social organisation as well
as religion and customs, and thus political and spiritual freedom was cancelled.*

1. The Small Constitution of 1947

By virtue of the Constitutional Act of February 19, 1947, on the system and scope
of activity of the highest authorities of the Republic of Poland (the so-called Small
Constitution), the institution of the Chief Presidium was retained in the political sys-
tem of the People’s Republic of Poland. It was also maintained in the period of the
Legislative Sejm (1947-1952). That institution became the Council of State, modelled
on Soviet legal and organizational regulations. The similarity to the Presidium of
the National Council was evident; however, the Council of State should not be treat-
ed as a body performing an analogous function. In spite of taking over analogous
competences of its predecessor (including, first and foremost, exercising supervi-
sion over the activities of the national councils), the difference lay in the position of
the Council of State in the structure of the supreme organs of the Republic. It was
also distinguished by its composition and the scope of competences granted by the

40 Chorazyczewski, Degen (2007): p. 145.

41 Stanistaw Bozyk: Pozycja ustrojowa Rady Panstwa w Konstytucji PRL z 22 lipca 1952 1. (The
political position of the Council of State in the Constitution of the People’s Republic of Poland
of July 22, 1952) Miscellanea Historico-Iuridica, 2009/8, (pp. 161-174), p. 2.

42 Janusz Wrona: Ustanowienie systemu komunistycznego w Polsce (Establishment of the
Communist system in Poland), Polski wiek XX, t. 3, Bellona i Muzeum Historii Polski, Warszawa,
2010, (pp. 35-80), p. 15.
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Small Constitution. The President held his office according to the rules set out in the
March Constitution (Articles 40—-44, 45, and 46—54). He was elected for 7 years by an
absolute majority of votes in the presence of at least 2/3 of the statutory number of
deputies. The Small Constitution stipulated that the head of state would become the
Chairman of the Council of State, as well as the Cabinet Council (i.e., the Council of
Ministers convened by the Prime Minister).*

2. The Constitution of the Polish People’s Republic of 1952

The model that came from the so-called “real socialist” state was reflected in the 1952
Constitution. It relied on the superiority of representative bodies over state bodies
and also on the unity of state power. In this case, the Council of State was the collec-
tive head of state. The Sejm controlled the activities of the Council, which was directly
subordinate to it and whose positions and role were determined by its constitutional
powers. One of these was the possibility of replacing Sejm activities by, for example,
passing parliamentary decrees which had the force of acts of Parliament.**

The Constitution of the People’s Republic of Poland from 1952 formulated the sys-
temic shape of the chief executive body, most similar to the model of the collegiate head
of state adopted in the states of real socialism. From a formal point of view, the most
important political institution of the People’s Republic of Poland was the Sejm. Sessions
were convened by the Council of State, which was formally the second most important
political institution next to the Sejm. Although the Constitution stipulated in Article 30,
Paragraph 2, that this institution was to be subordinate to the Sejm in all of its activities,
in reality the Sejm did not have the possibility of such control.*> The Council of State
was established by virtue of the Constitution. It differed from both the National Council
and the Council functioning in the period of the Constituent Assembly in terms of the
competencies conferred upon it, its legal and organizational character, and its place in
the system of supreme organs of the state. The Constitution of the People’s Republic of
Poland, in terms of both its internal systematics and the content of its legal regulations,
was very clearly modelled on the principles of the “Stalinist” Constitution of the USSR
of 1936. The shape of the Polish statute at that time was significantly influenced by the
Soviet leadership, which served as the model for the constitutions that the countries
called “people’s democracies” adopted in the middle of the 20th century.*¢

According to Article 25 of the Constitution of July 22, 1952, the Council of State
ordered elections to the Sejm and also convened its sessions. It established the
universally binding interpretation of laws and issued decrees with the force of
law. Furthermore, it was responsible for appointing and dismissing plenipoten-
tiary representatives of the People’s Republic of Poland, ratifying and terminating

43 Dz.U. 1947 nr 18 poz. 71 Ustawa Konstytucyjna z dnia 19 lutego 1947 r. o ustroju i zakresie dziatania
najwyzszych organéw Rzeczypospolitej Polskiej (Constitutional Act of February 19, 1947, on the
organisation and scope of action of the supreme organs of the Republic of Poland).

44 S. Bozyk: Pozycja ustrojowa Rady Panstwa w Konstytucji PRL z 22 lipca 1952 r., p. 161
miscellanea historica tom VIII ROK 2009

45 Goérski (2018): p. 181.

46 Bozyk (2009): p. 5.
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international agreements, and filling military and civil posts designated by law. In ad-
dition, it awarded decorations, orders, and honorary titles. It acted on the principle of
collegiality and was subordinate in all its activities to the Sejm. From 1952 to 1989 the
Council of State of the People’s Republic of Poland performed the function of head of
state collectively, being the equivalent of the president. It ensured the continuity of the
highest state leadership in connection with the session-based work of the Sejm.*’
After coming into force in 1952, the Constitution was subject to many changes
and amended several times, especially after the establishment of the so-called “Soli-
darity Movement.” Despite the assumptions of the Constitution, in reality power was
not in the hands of the people; political control was centralized. Above the rights of
the individual were collective interests. A planned economy was introduced and the
mechanisms for enforcing individual freedoms and rights were abolished.

3. The beginning of the crisis

At the beginning of the 1980s, the PRL economy was entering a state of acute cri-
sis. In July and August 1980, a huge number of strikes broke out across the country,
which led to the signing of social agreements in Szczecin, Gdansk, and Jastrzebie.
The PRL authorities agreed to the creation of independent trade unions. Workers
were convinced that it was necessary to establish a common trade union represen-
tation against the regime. Consequently, at the beginning of September 1980, the
nationwide Independent Self-Governing Trade Union (NSZZ) “Solidarity” came into
being. The union dynamically gathered around 10 million members, thus becoming
a national movement, spearheading the fight against the Communist regime.*®

When the decision was made to impose martial law in Poland in 1981, a legal vac-
uum was created, as no act of statutory rank was passed in the period when the 1952
Constitution was in force organizing the functioning of the administrative appara-
tus, state authorities, and the national economy, as well as by the failure to regulate
the rights and obligations of citizens during the period of martial law. In December
1981 it was decided to issue the Decree on martial law on the basis of Article 33, Para.
2 of the Constitution, as well as the Decree on special proceedings in cases of crimes
and offences during martial law and the Decree on transferring organizational units
of the Public Prosecutor’s Office of the People’s Republic of Poland to the jurisdiction
of military courts and military organizational units of the Public Prosecutor’s Office
of the People’s Republic of Poland. Constitutional provisions were violated in the is-
suance of the above decrees. Martial law in Poland was suspended as of December
31, 1982, by a resolution of the State Council of December 19, 1982, and lifted com-
pletely on July 22, 1983, by a resolution of July 20, 1983.%

47 Dz.U. 1947 nr 18 poz. 71 Ustawa Konstytucyjna z dnia 19 lutego 1947 r. o ustroju i zakresie dziatania
najwyzszych organéw Rzeczypospolitej Polskiej (Constitutional Act of February 19, 1947, on the
organisation and scope of action of the supreme organs of the Republic of Poland).

48 Gorski (2018): p. 191.

49 Magdalena Zabtocka: ,,Solidarnos¢”—Stan wojenny w Polsce (Solidarity’—martial law in Poland)
https://teatrnn.pl/leksykon/artykuly/solidarnosc-stan-wojenny-w-polsce/ (accessed:.
04.12.2021).
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On March 26,1982, the Sejm amended the Constitution, introducing in Chapter IV
two new institutions, the Constitutional Tribunal and (in further articles) the State
Tribunal. Thus, in Chapter IV of the Constitution, regarding the Constitutional Tri-
bunal, the State Tribunal, and the Supreme Chamber of Control, institutional con-
stitutional guarantees were introduced, guarantees of the rule of law.>° Through the
creation of the State Tribunal, the constitutional responsibility of persons holding
“managerial” state positions was restored. The introduction of the Constitutional
Tribunal made it possible to rule on the unconstitutionality of laws and other legal
acts. Both of these institutions were unknown to Soviet constitutionalism.! The Act
on Social Consultation and Referendum of May 6, 1987, adopted by the Sejm of the
People’s Republic of Poland restored the institution of the referendum. The results
of the Referendum of November 29, 1987, came as a shock to the regime, but no less
so to the opposition leaders, who were unable to present a clear alternative to the
actions of the authorities. The growing economic catastrophe, which was one of the
internal factors alongside the decomposition of the system and the paralysis of the
Soviet state driving events, aimed at reforming the system and economic model ad-
opted by the ruling elite of the time. These were sham changes that did not work, due
to the ever-growing resistance and social mood. The subsequent policy of further
perfecting the socialist system was therefore put in doubt.5?

4. The beginning of systemic transformation in Poland

In mid-August 1988, the communist authorities began direct talks with the opposi-
tion, which were prompted by the numerous social protests that had been ongoing
since April in various regions of Poland. The so-called “Magdalenka talks,” taking
place from September 16, 1988, were concerned with the legalization of Solidarity.
These talks were held by the state authorities with representatives of the Solidarity
Movement and the Church. After preparatory talks lasting several months, the team
concentrated around Jaruzelski agreed to settle the question of the renewed legal-
ization of NSZZ “Solidarity” at the Round Table. In this way, Lech Watesa’s precondi-
tion was fulfilled, without which he refused to enter into official talks. On February
6, 1989, the Round Table Talks began in the Namiestnikowski Palace in Warsaw. The
initial outline of a project for the political reconstruction of the state was agreed,
and an important element of this project was to be changes to the Constitution. The
amendments were passed at a session of the Sejm held on April 7, 1989. The new
provisions on counteracting legislation restored institutions such as the President
of the Republic and the Senate. The previously functioning office of the Ombudsman
was elevated to the status of a constitutional institution, and a new body was created,
the National Council of the Judiciary. The most important decision of the “Round
Table,” apart from the changes to the system described above, was to hold elections

50 Wywiad z prof. Janem Ziembinskim m (wywiad przepr. S. Jadczak), Polityka Nr 29 (1472),
20.VIL.1985 p. 2.

51 Gorski (2018): p. 193.

52 Gorski (2018): p. 198.

20 REVISTA ROMANA DE ISTORIA DREPTULUI



THE HEAD OF STATE IN POLAND FROM THE PERSPECTIVE OF LEGAL HISTORY

to the Sejm and Senate.’*As a result and according to the principles agreed during
the Round Table talks, parliamentary elections were held in Poland on June 4 and
18,1989. As aresult, 460 deputies were elected to the Sejm of the People’s Republic of
Poland and 100 senators to the newly created Senate of the People’s Republic of Po-
land. The agreements between the authorities and the Solidarity opposition, signed
on April 5, 1989, significantly influenced the collapse of the communist system and
political changes not only in Poland, but also in the whole of Central and Eastern
Europe.*

V. CONCLUSION

Taking into account the attempt to review the position of head of state on the basis of
the constitutions of Poland and against the historical background, it can be seen that
the powers and functions that were associated with this position changed dynami-
cally in the presented period. The essence of the head of state cannot be analyzed
without looking at the perspective of the sovereignty of the state; hence, special at-
tention was paid to the analysis by focusing on functionality of this entity under the
partitions. After the three partitions, the Polish lands were subjected to the sover-
eign power of the partitioning states. In these lands, short-lived Polish states were
established at various times, but deprived of sovereignty. It has often been the case
that constitutions were issued by sovereign monarchs of the governing states, so the
sovereigns exercised their protection only on the basis of legal documents. In the
interwar period, under the March Constitution, Poland was to be a democratic state,
and the system was defined as parliamentary-cabinet style. After the April Constitu-
tion was enacted, the emphasis of the system shifted toward a presidential system.
The competences of the head of state were thus adjusted to the particular system.
During World War II, Polish authorities managed to leave the territory occupied by
the occupying forces. On the basis of constitutional regulations, new authorities in
exile were established. In the case of the People’s Republic of Poland, the Council of
States was given competences and functions traditional for the head of state. In many
of this cases, the reality differed significantly from the formal regulations.

The international legal aspect is crucial here. In the doctrine of international law,
a sovereign state should be able to determine its highest authority, which is not sub-
ordinate to other authorities and is capable of ensuring relations with other states,
as well as representing it externally.>® From the perspective of this international ap-
proach, as can be observed, the position of head of state in Poland has undergone
numerous modifications.

53 Gorski (2018): p. 199.

54 Beata Kotodziej: Obrady Okrggtego Stotu (Round Table Talks) https://dzieje.pl/aktualnosci/
obrady-okraglego-stolu (accessed. 04.12.2021)

55 J. Ciapata (1996): p. 16.
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ABSTRACT

The objective of this study is to analyze and present the evolution, specificities, and
changes regarding the role of the head of state in Serbia and in the states of which Serbia
was part in the period from the First Serbian Uprising in 1804 until the dissolution of the
Socialist Federal Republic of Yugoslavia in 1991. During this period, Serbia had 11 rul-
ers—three of whom lost their lives due to assassinations, two of whom were deposed, and
two of whom abdicated—and two dynasties. More than 15 constitutions and constitution-
al acts were adopted shaping, among other issues, the position of the head of state. This
period comprises constitutional issues of three countries—the Principality/Kingdom of
Serbia, Kingdom of Serbs, Croats and Slovenes/Kingdom of Yugoslavia, and the Federal
People’s Republic of Yugoslavia/Socialist Federal Republic of Yugoslavia, in which the po-
sition of the head of state continuously changed due to the will of the ruler to strengthen
it and the attempt of other institutions to limit it. Furthermore, six coups d’état were ex-
ecuted and the state also passed through phases of dictatorship or autocracy. The content
of this paper follows the form of state and its modifications in a periodic fashion.
KEYWORDS

Dynasty of Karadordevi¢, Dynasty of Obrenovi¢, Josip Broz Tito, Prerogatives of the Head
of State

Pozitia sefului statului in Serbia in secolele al XIX-lea si al XX-lea

REZUMAT

Obiectivul acestui studiu este de a analiza si de a prezenta evolutia, specificitatile si
schimbarile privind rolul sefului statului in Serbia si in statele din care Serbia a facut
parte in perioada de la Prima Rascoald Sarba din 1804 si pana la dizolvarea Republicii
Socialiste Federative Iugoslavia in 1991. In aceasti perioada, Serbia a avut 11 conduca-
tori — dintre care trei si-au pierdut viata in urma unor asasinate, doi au fost destituiti iar
doi au abdicat — si doud dinastii. Au fost adoptate peste 15 constitutii si acte constituti-
onale care au conturat, printre altele, pozitia sefului statului. Aceasta perioada cuprin-
de probleme constitutionale din trei tari — Principatul/Regatul Serbiei, Regatul Sarbilor,
Croatilor si Slovenilor/Regatul Iugoslaviei si Republica Populara Federala Iugoslavia/
Republica Socialista Federalad Iugoslavia, in care pozitia sefului statului s-a schimbat
continuu din cauza vointei conducatorului de a o intari si a incercarii altor institutii de a
olimita. In plus, au fost executate sase lovituri de stat, iar statul a trecut, de asemenea,
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prin faze de dictatura sau autocratie. Continutul acestei lucrari urmareste sistematic
forma statului si modificarile acesteia.
CUVINTE CHEIE
Dinastia Karagheorghevic, Dinastia Obrenovici, Josip Broz Tito, prerogativele sefului
statului

I. INTRODUCTION

This paper provides a brief overview of the position of the head of state in Serbia
from the resurrection of Serbian statehood in 1804 until the dissolution of the So-
cialist Federal Republic of Yugoslavia in 1991. The struggle for the liberty and inde-
pendence of the Serbian people and further development of the Serbian state or of
the states of which Serbia voluntarily or involuntarily formed part in the XIX™ and
XX™ centuries conditioned the specific position of the head of state. It is challenging
to cover this almost 200-year-long period in one article: first, because of the quan-
tity of legal sources governing the issue of this study that were adopted as a direct
consequence of radical changes that occurred throughout this period; and second,
because of its length. Contemplation of the historical development of the institution
of head of state is also essential for a better understanding of its contemporary con-
stitutional status in Serbia. However, by utilizing the chronological method in the
analysis and division of chapters, the objective of this paper is to fully present the
constitutional position, peculiarities, and changes concerning the function of the
head of state in Serbia, while indirectly covering the main political issues and events
of this 200-year-long period.

II. THE FIRST SERBIAN UPRISING OF VOZD KARADORBDE

1. Constitutional Act of 1805 and Constitution of Rodofinikin

The history of the resurrection of the Serbian statehood, lost in 1459 with the Otto-
man conquest, commences in 1804, with the First Serbian Uprising. On the Christian
festival of Candlemass (February 15) in OraSac, insurgents elected Dorde Petrovic,
also known as Karadorde (the Turkish word kara' signifies “black” or “dark”), to be
theleader of the uprising against Turkish rule. According to the Serbian historian and
statesman Stojan Novakovié, the election of Karadorde was “the first step towards
the state organization.”? The German historian Leopold von Ranke characterized the

1 https://sozluk.gov.tr/ (accessed: 20 September 2021)

2 Stojan Novakovié¢ (1954): Ustanak na dahije 1804: ocena izvora, karakter ustanka, vojevanje 1804
[Uprising against the Dahije: Evaluation of Sources, Character of the Uprising, Warfare in 1804],
Srpska knjizevna zadruga, Belgrade, p. 134.
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election of Karadorde as the beginning of “the Serbian Revolution” in his famous
book A History of Servia, and the Servian Revolution, first published in 1847.

In the first year of the uprising, owing to the continuous warfare against
Turks, the only power over the liberated territories was military, and it was en-
tirely concentrated in the hands of Karadorde.® Other military chiefs wanted
to limit his excessive personal power, for which purpose the Governing Council
(ITpaBuTtesbcTByjymuu cosjeT/Praviteljstvujuséi sovjet) was founded in 1805.
Bozidar Grujovié, a Serb from the Austrian Empire (Hungary), lawyer, and profes-
sor of law history at the University of Harkov, who was inspired by the ideas of
the French Revolution, played a fundamental role in its creation. Decisions (laws)
passed separately by the Governing Council and by the Assembly* (CkynmTunaa/
Skupstina) in Smederevo in October and November 1805, taken together, repre-
sented the first Constitutional Act regulating the relationships between Karadorde
and the Governing Council, establishing the Governing Council as the supreme
executive institution.® Karadorde became its chairman with the official title of
Supreme Chairman of the People’s Council (ITpengcematesm BepxoBHU CoBjeTa
HapogHa/Predsedatelj verhovni Sovjeta narodna). He also exercised the supreme
military command, diplomatic function, and certain administrative and judicial
functions.®

The help of the Russian empire to the insurgents in 1807 gave birth to the project
drafted by the Russian diplomat of Greek origin Constantine Rodofinikin named the
“Foundation of the Serbian government.” According to this project, the Serbian Gov-
erning Senate (ITpaBUTEJBCTBYjyIIuu ceHaT cepbeku/Praviteljstvujuséi senat serb-
ski) would have the supreme power and Karadorde, as prince (k#a3s/knjaz), would
be the chairman of this institution with the right to grant pardons.” This act tended
to seriously limit the powers of Karadorde because the title of prince was not heredi-
tary nor for life.® The project of Rodofinikin never came into force because the Rus-
sian emperor did not confirm it.

3 Marko P. Atlagi¢, Aleksandar L. Martinovi¢: Udaranje temelja savremenoj srpskoj drzavi u
Prvom srpskom ustanku 1804-1813 [The Foundation of the Modern Serbian State in the First
Serbian Uprising], Bastina, Pristina-Leposavi¢, 2021, p. 360.

4 During the First Serbian Uprising the Assembly gathered atleast once a year. The participants
to these Assemblies were not elected by the people, but became participants owing to their
position and reputation. Assemblies decided on the most important military and political
issues.

5 Atlagi¢, Martinovi¢ (2021): pp. 361-362.

6 Ljubomirka Krkljus: Povodom dvestote godiSnjice Prvog srpskog ustanka (On the
Bicentennial of the First Serbian Uprising), Zbornik radova Pravnog fakulteta U Novom Sadu,
2004/2, p. 12.

7 Krkljus (2004): p. 13.

8 Srdan Sarkié¢: Ruski projekti drzavnog uredenja Ustani¢ke Srbije (Drugi deo—Rodofinikinov
projekat) [Russian Attempts on the Constitutional Issue of Insurgent Serbia (Part Two—
Establishment of a Serbian Government by Constantine Rodofinikin)], Zbornik radova Pravnog
fakulteta u Novom Sadu, 2014/2, p. 33.
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2. Constitutional Acts of 1808 and 1811

The Assembly in Belgrade adopted the second Constitutional Act in 1808. Its content
is fundamental for the determination of the position of Karadorde, who officially be-
came leader (mpexzBonuTtess/predvoditelj). Until the adoption of this constitutional
act, his official title was that of commander (komaugant/komandant). With a mutual
obligation confirmed by oath, it was decided that the Council, military commanders,
and the people would recognize Karadorde and his male descendants as the first
and supreme leader of Serbia, promising him fidelity and obedience. Conversely,
Karadorde promised that he would paternally take care of the people and recognize
the Council as the highest judicial institution in the country. This act, by establishing
the hereditary right of the head of state, represented the foundation of the dynasty
of Karadordevi¢. In addition, it was stipulated that all the commandments and ordi-
nances were imposed mutually by the leader Karadorde and the Council.’

The second Constitutional Act, recognizing the hereditary right of the leader
Karadorde and obliging him to act in cooperation with the Council, did not pacify
the dissatisfaction of other military commanders who wanted to limit his power. The
third Constitution Act, adopted in 1811 by the Assembly in Belgrade, which had a
contractual form expressed through two acts exchanged by Karadorde, Council, and
military commanders, put an end to their attempts. Karadorde gained the official title
of “vozd” (this word was taken from Old Church Slavonic (Boxab), meaning “leader”
or “chief”). Other military commanders and the Council took an oath of fidelity first
to the vozd and then to the fatherland, which reflects the monarchical nature of the
oath, also swearing that they would consider every other claimant to the Serbian lead-
ership as a foe and that they would deliver him to the court.’® The Council undertook
the obligation of not acting without the consent of the vozd. Vozd Karadorde swore to
justly lead the people, to maintain an eternal alliance with the Russian Empire, to rule
in cooperation with the Council which would be empowered to inflict the most severe
punishments and to be entitled to relieve punishments and grant pardons, and that
he would not permit the abuse of power.™ His hereditary right was confirmed. Vozd
Karadorde, as the president of the reformed Council, was also entitled to nominate its
members (ministers and other members, including his substitute).'?

The Constitutional Act of 1811, considering the fact that the function of vozd as
head of state and the function of president of the Council as head of government were
united in the personality of Karadorde, strengthened his position and crushed oppo-
sition. The almost unlimited power he exercised, given that he was also the supreme
military commander with the prerogative to represent the state externally, did not
last long. After the Treaty of Bucharest ending the Russo-Turkish war in 1812, the
Ottoman Empire defeated the Serbian insurgents in 1813.

9 Rados$ Ljusi¢ (2008): Srpska drzavnost XIX veka [Serbian Statehood of XIX" century], Srpska
knjiZevna zadruga, Belgrade, p. 70.
10 Vladan Mihajlovié¢ (2009): Ustavno pravo [Constitutional Law], Vladan Mihajlovié, Kraljevo, p. 177.
11 Ljusic¢ (2008): p. 72.
12 Atlagi¢, Martinovi¢ (2021): p. 370.
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I11. THE PRINCIPALITY OF SERBIA (1815-1882)

1. The reign of prince Milos Obrenovi¢ (1815-1838) and the
period until 1860

1.1. Period from the end of the Second Serbian Uprising until the Constitution of
1835
The Second Serbian Uprising, which was a natural reaction to the unbearable Turk-
ish terror, was spearheaded by Milos Obrenovié¢, whose official title during the rebel-
lion was also vozd. The oral agreement concluded in 1815 between Milo$ Obrenovic¢
and Marashli Ali Pasha, the commander in chief of the Turkish troops, put an end
to this armed conflict. According to Vuk Stefanovi¢ Karadzi¢, the prominent re-
former of the Serbian language and contemporary of the reign of Milo§ Obrenovic,
this agreement instituted the duality of powers in such a way that “the pasha then
remained master of the Turks and muselims in the cities, and Milos ruled over the
people and knezes.”*® The Turkish pasha was the competent power for the Turkish
population, while Milo§ Obrenovi¢ ruled over the Serbs and was empowered to ap-
point and remove the knezes, chiefs of administrative-territorial units called nahije,
who exercised certain administrative and judicial tasks. The Turkish Port confirmed
the oral agreement concluded with Marashli Ali Pasha by issuing eight fermans in
the winter of 1815-1816 establishing a “semi-autonomy” of the Serbian people.’* In
1817, after the assassination of Karadorde'® by order of Milo§ Obrenovi¢, the Assem-
bly declared him a hereditary prince of Serbia, but the Turkish Port did not confirm
this title because that act would have given Serbia an attribute of a state.'®

The turning point for the position of Milo§ Obrenovi¢ and the legal position of
Serbia within the Ottoman Empire was the issuance of two legal acts in 1830—Hatti-
sharif by the Turkish Port and Berat by the Turkish Sultan. According to the provi-
sions of the Hatti-sharif, Milo§ was recognized by the Sultan as the Prince of Serbia,
and this title became hereditary in his family according to the principle of primogen-
iture. The prince was to administer the internal affairs of the country in cooperation

13 Vuk Stefanovi¢ Karadzié¢ (1960): Prvi i Drugi srpski ustanak: Zivot i obicaju naroda srpskog [First
and Second Serbian Uprising: Life and Customs of the Serbian People], Matica srpska, Novi Sad, p.
300.

14 Ljusié¢ (2008): pp. 96-97.

15 After the defeat of the insurgents in 1813, Karadorde emigrated to the Austrian Empire
and then to the Russian Empire in 1814, where he became a member of the Greek national
society called “Filiki Eteria” whose objective was the liberation of the Christian peoples
in the Ottoman Empire. With the intent to organize a new uprising against Ottoman rule,
he returned to Serbia at the end of June 1817. By order of Milo$ Obrenovi¢, Karadorde was
viciously assassinated while he was sleeping on July 13, 1817, and his head was sent to the
Ottoman sultan as a sign of Milo§’s fidelity.

16 Vladimir Corovié¢ (1989): Istorija Srba—treci deo [History of Serbs—Third Part], Beogradski
izdavacko graficki zavod, Belgrade, p. 66.
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with the assembly composed of notables of the country (which was never instituted)."”
The Hatti-sharif also stipulated that the maintenance of the prince was a duty of the
Serbian people. Serbia obtained the status of the vassal principality with indepen-
dent internal administration. Furthermore, in the Berat, the Sultan stated that Milos
Obrenovi¢ was the most eligible and the most capable to administer the Principality
of Serbia and once again recognized his hereditary title of prince according to the
principle of primogeniture. It was prescribed that in the event of a vacant throne, the
Sultan would adopt a new berat in the manner foreseen in the Hatti-sharif. The Sul-
tan also recommended to Milo§ to administer the Principality reasonably and devote
all his attention and care to it.*®

The best and the most plausible depiction of the absolutistic and despotic nature'?
of the reign of Milo§ Obrenovi¢, who even used to render judgment according to his
personal convictions, was given by Vuk Stefanovi¢ Karadzi¢ in a letter addressed
directly to Milos$ in 1832. Vuk described his reign in the following manner: “Today in
Serbia there is no government; in the literal sense of the word, you are the entire gov-
ernment: When you are in Kragujevac, the government is also in Kragujevac; when
you are in PoZarevac, it is also in Pozarevac; when you are in Topcider, it is also in
Topéider; when you are on the road, it is also on the road; if you tomorrow, God for-
bid, die (one day it has to be like that), the government would die too....”?°

1.2. Constitution of 1835

After the revolt of Mileta Radojkovi¢ provoked by Milo$’s unbearable absolutism,
Milos was forced to give the people the Constitution adopted by the National Assem-
bly on February 15, 1835. The redactor of this constitution, also known as the Can-
dlemass Constitution after the date of its adoption, was Dimitrije Davidovi¢, a Serb
from the Austrian Empire and the editor of the first Serbian newspapers ever pub-
lished.?* This Constitution was adopted without consultations with and without the
consent of the Ottoman Empire.>??

The prince shared the legislative and executive power with the State Council
(IpxaBHU coBjeT/Drzavni sovjet). The right of legislative initiative belonged to the
prince and ministers as members of the State Council. The prince had the right of
absolute veto given the fact that he was entitled to reject the promulgation of laws

17 Dragoljub Popovié¢ (2019): Arduous Path to Constitutionalism, Pravni zapisi, 2019/1, p. 12.

18 Ljusic¢ (2008): p. 106.

19 Assassinations were the manner in which Milo$ Obrenovi¢ put an end to conflicts with
those who dared challenge his unlimited power. For example, he ordered the assassinations
of Bishop Melentije Niksi¢ in 1816 and of Mladen Milovanovié¢, one of the most important
military leaders of the First Serbian Uprising, in 1823. However, the most notorious case
was the abovementioned assassination of Karadorde in 1817, which was depicted in the film
Karadorde’s Death in 1983.

20 Vuk Stefanovi¢ Karadzic¢ (2012): Izabrana dela—Pismo knezu MiloSu Obrenovicu od 12/24. aprila
1832. godine [Selected Works—Letter to knez Milos Obrenovic of 12/14 April of 1832], 1zdavacka
knjizarnica Zorana Stojanovica, Sremski Karlovci, pp. 121-122.

21 Popovic (2019): pp. 14-16.

22 Ljusi¢ (2008): p. 120.
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and decrees passed by the State Council twice, but the third time the law or decree
was submitted to him he was obliged to promulgate it if the law or decree was not to
the detriment of the people or contrary to the Constitution. The prince executed laws
and decrees through competent ministers. The personality of the prince was sacred
and inviolable and he was not accountable for any act of rule or administration. The
prince was empowered to appoint every official in the country, including the presi-
dent of the State Council, ministers, and other members of this institution (whom he
was entitled to remove from office). He was also empowered to grant pardons and
give decorations. The title of prince was hereditary.

Even if Prince Milo$ remained the most powerful figure, his power was signifi-
cantly limited. The same prince in his speech stated that he would “stand under the
law and in direct cooperation with the State Council.”?® Under the pressure of the Ot-
toman, Austrian, and Russian empires, dissatisfied because of the liberal character
of the Constitution, which, based on the Constitutions of France and Belgium, con-
tained a chapter on fundamental rights, Prince Milo§ suspended it six weeks after
its adoption.

1.3. The Constitution of 1838 and the period until 1860
The Constitution of 1838, known in Serbian historiography as the Turkish constitu-
tion because it had the form of Hatti-sharif, was the fruit of discussions of Serbian,
Russian, and Turkish deputies in Istanbul. The Serbian historian and constitution-
alist Slobodan Jovanovi¢ stated that “the absolutism that was the feature of Prince
Milo$’s rule was destroyed by the Constitution of 1838.”2* The powers of Prince Milos
were additionally limited by the promulgation of the Law on Council in 1839 that
partly modified the Constitution.?®

The executive power was vested in the prince through a government composed
of four ministers appointed and removed from office by the prince, while the legis-
lative power was vested in the Council (CaBet/Savet), given the fact that according
to Articles 11 and 13 of the Constitution, each law and decree had to be previously
approved by the Council. The Law on Council limited the prince’s prerogative to ap-
point the ministers and remove them from office, stating that the prince could only
appoint members of the Council as ministers, but it also gave the prince the right of
legislative initiative. The prince was also entitled to nominate the members of the
Council, but according to the Law on Council, he was obliged to accept proposals and
opinions of the Council in the process of election of its members. The members of
the Council could be removed from office only if their guilt was proven before the
Ottoman Port if they violated a law or decree. This was the most disadvantageous
part of the Turkish Constitution from the point of view of Serbian statehood because
it rendered possible Turkish interference in the internal matters of the Principality

23 Ljusi¢ (2008): pp. 173-174.

24 Ljubomirka Krklju$ (2012): Pravna istorija srpskog naroda [Legal History of the Serbian People],
Pravni fakultet u Beogradu, Belgrade, p. 160.

25 In this subchapter I will particularly stress the provisions contained in the Law on Council.
Other provisions are from the Turkish Constitution.
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of Serbia.?® Unlike the Candlemass Constitution, the prince did not have an absolute
veto right because he could not reject the promulgation of a law passed by a major-
ity of votes of the Council. The hereditary right in the family of the prince was re-
confirmed. He was the chief commander of the army. The determination of salaries
for the officials he was entitled to appoint, taking care of the execution of laws and
decrees, participation in the election of the metropolitan and bishop, and participa-
tion in the judicial sphere by granting pardons and abolition were also among the
competences of the prince.

It is clear that the position of the Council was predominant and preponderant,
making it the most powerful institution. Milo$ would not accept the new status and
he abdicated in favor of his son Milan and left Serbia in 1839. The following period,
which includes the reign of the sons of Prince Milo§, Prince Milan (1839—he died less
than one month after becoming the prince) and Prince Mihajlo (his first reign 1839—
1842), and the reign of Prince Aleksandar Karadordevic¢?’ (1842-1858), was marked
by the superior position of the Council, with the Turkish Constitution in force. In
Serbian historiography, it is known as the period of the defenders of the Constitu-
tion.?® With the death of Prince Milan in 1839 at the age of 19 without children, the
hereditary right of the prince was extinguished and the title of the prince became
elective. The legal acts of the Ottoman Port (Berats in 1839, 1842, and 1859) stated
that the Serbian prince was elected.

The Council started to lose its prestige and influence after Prince Milo$
Obrenovic¢’s return to power at over 70 years of age (the second reign of Prince Milos;
1858-1860). The Turkish Constitution was still in force, but the prince did not honor
it and, consequently, the Council was practically completely subordinated to him,
executing his orders.?® The prince attempted to re-establish his hereditary right by
passing the Law on Succession of the Throne of the Principality of Serbia in 1859, but
the Ottoman Port did not recognize it.

2. The Second Reign of Prince Mihajlo Obrenovic¢ (1860-1868)

The successor of Prince Milo§, his son Mihajlo, did not want to accept Turkish in-
terference, expressed through the new constitution in the form of a legal act of the
Ottoman Port (Hatti-sharif), in the suspension of the Turkish Constitution of 1839.3°
Thanks to the intercession of French and Russian diplomats to this constitutional
dispute between Prince Mihajlo and the Ottoman Port, he was enabled to partly
modify certain fundamental provisions of the Turkish Constitution according to his
will and in his favor by promulgating organic (constitutional) laws. The most impor-
tant laws for the strengthened position of the prince were the Law on State Council,

26 Ljusi¢ (2008): p. 177.

27 He was the son of vozd Karadorde and, therefore, the change of dynasty occurred.

28 The Serbian Civil Code was promulgated during this period, in 1844.

29 Mihajlovic (2009): p. 184.

30 Miodrag Radojevi¢: Jedan ogled o razvoju srpske ustavnosti — Namesnicki ustav [An
Observation on the Development of the Serbian Constitutionality—Governors’ Constitution],
Politicka revija, 2010/1, p. 462.
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promulgated in 1861, and the Law on Central State Administration in the Principality
of Serbia, passed in 1862. These laws, together with laws regulating the position of
the National Assembly, municipalities and municipal powers, public officials, popu-
lar army, and the payment of taxes, represented “the uncodified constitution.”s

With the promulgation of the Law on State Council, the Council lost, even formal-
ly, the predominant and preponderant position it had held during the period of the
defenders of the Constitution. According to this law, the prince was entitled to freely
nominate its members without the obligation to take into account or accept the pro-
posals and opinions of the Council. He was also entitled to dismiss them at any time.
The provision stipulating that the members of the Council should be summoned be-
fore an ordinary court in the event of a guilty verdict amended the problematic pro-
vision contained in the Turkish Constitution that rendered Turkish interference in
the internal affairs of the Principality of Serbia possible. The Council could present
legislative proposals to the prince and vice versa, but a legislative proposal could not
become a law without the approval of the prince, who was entitled to withdraw the
approval he had previously granted. The prince, only and exclusively, was empow-
ered to represent the principality abroad and to conclude conventions.

Under the Law on Central State Administration, ministers became directly ac-
countable exclusively to the prince, who freely nominated them. There was no longer
an obligation to appoint members of the Council as ministers. The prince was also
empowered to remove them from office. The Law on National Assembly, passed in
1861, instituted the Great National Assembly, which gathered to elect the prince or to
recognize the adoption of the heir to the throne.

We can conclude that the prince had once again become the most powerful fig-
ure, marginalizing the role of the Council and controlling the ministers. Prince Mi-
hajlo constituted a personal and absolutistic regime concentrating all power in his
hands.?? He lost his life as the victim of a private conspiracy®? in Topc¢ider (Belgrade)
on June 10, 1868, at the age of 44.

3. The reign of Prince Milan Obrenovic (1868-1882) and the
Constitution of 1869

The successor of Prince Mihajlo was Milan Obrenovié¢, the grandson of the brother
of Milo$ Obrenovi¢ Jevrem. Under the pressure from the army, the Great National
Assembly confirmed that Milan was the only legitimate heir to the Serbian throne.?*
The Ottoman Sultan in his Berat recognized him as the Serbian prince and re-es-
tablished the hereditary prince title according to the provisions of the Hatti-Sharif
and Berat of 1830. Given the fact that Prince Milan was a minor, the governorship

31 Ljusié (2008): p. 156; Radojevié¢ (2010): p. 464.

32 Krkljus (2012): p. 157; Mihajlovi¢ (2009): p. 187.

33 The assassination of Prince Mihajlo was organized and perpetrated by brothers of Ljubomir
Radovanovié¢, who had been sentenced to 7 years in prison because of his fierce opposition to
the prince’s absolutistic regime.

34 Corovié (1989): p. 123.
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(1868-1872) was introduced. The Great National Assembly promulgated the new
Constitution in 1869, known in Serbian historiography as the Governors’ Consti-
tution due to the crucial role of the governorship in its creation. This Constitution,
which formally repealed the Turkish Constitution, was adopted independently with-
out the participation of the Ottoman Empire.3®

Article 1 of the Constitution stated that Serbia was a constitutional hereditary mon-
archy. The personality of the prince was inviolable and irresponsible. He was the pro-
tector of all recognized religious confessions in the country and the chief commander
of the army. Court sentences were rendered in his name. The Constitution also stated
that the title of prince was hereditary in the dynasty of Obrenovi¢. The prince and the
National Assembly shared the legislative power, but the prince was a more powerful
factor. The legislative initiative was the exclusive prerogative of the prince; the Na-
tional Assembly could only express its desire to pass a law. The prince was entitled to
appoint delegates, but they had to be “people of science or experienced in popular af-
fairs” (one prince’s delegate for each three elected delegates). He disposed of the right
to convene the National Assembly, determine the time of its sessions, and dissolve it.
No law could enter into force without the promulgation of the prince (the right of ab-
solute veto). The prince was also empowered to pass laws when the public security
of the country was at risk. He nominated and removed from office the ministers and
president of the Ministerial Council and appointed all public officials. Under Article
100 of the Constitution, the competent minister was obliged to countersign the acts
of the prince. He was also entitled to appoint the members of the State Council, which
became the supreme administrative court. The traditional prerogatives of the prince,
such as the right to grant pardons, represent the country abroad and conclude conven-
tions with foreign countries, were also contained in the Constitution.

It is obvious that the position of the prince was predominant. He was more in-
fluential than the National Assembly in the legislative branch of government, given
the fact that this institution did not have the right of legislative initiative. The ex-
ecutive power was practically monocephalous owing to the submission of the Min-
isterial Council to the prince, who could freely nominate and remove from office its
members.3°

IV. THE KINGDOM OF SERBIA (1888-1914)

1. The reign of King Milan Obrenovi¢ (1882-1889) and the
Constitution of 1888

The independence of Serbia was internationally recognized at the Congress of Berlin
in 1878. The following period was featured by the proclamation of the Kingdom of
Serbia in 1882 and by the creation of the first Serbian political parties in 1881 (the

35 Ljusi¢ (2008): p. 159.
36 Radojevic¢ (2010): p. 469.
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Liberal Party, Serbian Progressive Party, and Popular Radical Party). Among these
parties, the strongest one, with the greatest support among the people, was the Popu-
lar Radical Party, whose leader was the legendary Nikola PaSi¢, who was the main po-
litical figure until his death in 1926. Weakened by military defeat in the war against
Bulgaria in 1885, King Milan decided to accept the adoption of a new constitution, the
first Constitution of the Kingdom of Serbia, which was inspired by the Constitution
of the Kingdom of Belgium of 1831 and by the French Constitutional Charters of 1814
and 1830,%7 as an independent state. It was adopted by the Great National Assembly
in 1888 and it repealed the Constitution of 1869.

According to this Constitution, legislative power was vested in the king and Na-
tional Assembly. Taking into account that the king was no longer the only one with
the right of legislative initiative (the National Assembly also gained this fundamental
right), that he was no longer empowered to nominate his own delegates, and that
he could not pass laws when the public security of the country was at risk, the king
and the National Assembly became equal factors in the legislative field.?® The king
promulgated laws, but the approval of both legislative factors was necessary for each
law. He was entitled to convene the National Assembly in ordinary and extraordinary
sessions, to delay its sessions for the maximal lapse of time of two months, and to
dissolve it, in which case his decree had to contain the order for new elections car-
ried out within two months and the order to convene the National Assembly within
three months from the day of its dissolution. The king opened and concluded ses-
sions of the National Assembly with his “sermon, decree, or epistle.” He was also
entitled to extend with his decree for the period of four months the validity of the last
year’s budget if the National Assembly was dissolved or delayed.

The executive power was vested in the king and he exercised it through the Minis-
terial Council. He nominated and removed ministers from office, who were account-
able to him and the National Assembly,*® and all public officials. Every act of the king
had to be countersigned by the competent minister (including the above-mentioned
acts on the convening of the National Assembly and its dissolution). The competent
minister undertook the responsibility for the king’s every act by countersigning it,
and any such act could not be enforced otherwise according to Article 56 of the Con-
stitution. The king was also entitled to appoint judges, to nominate eight members of
the State Council from the list of sixteen candidates proposed to him by the National
Assembly, and to propose the list of sixteen candidates to the National Assembly
that nominated eight members from that list. Finally, the king also exercised tradi-
tional prerogatives and rights, such as the right to give decorations, grant pardons,
or represent the country abroad; he was the supreme commander of the army and
his personality was inviolable. The hereditary right in the family of Obrenovi¢ was
reconfirmed.

37 Isidora S. Mileti¢: Pravni transplanti i Ustav od 1888: uporedno—pravna studija [Legal
Transplants and Constitution of 1888: A Comparative Studyl, Alan Watson Foundation, 2013,

p- 9.
38 Ljusic¢ (2008): p. 231.
39 Their accountability was criminal and political.
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This Constitution, which introduced the parliamentary system in Serbia, was the
fruit of the compromise between the king and his main opponent, the Popular Radi-
cal Party.*° King Milan, not being able to adapt to the new system, abdicated in 1889,
two months after its adoption, in favor of his son Aleksandar.

2. The reign of King Aleksandar Obrenovic (1889-1903) and
the Constitution of 1901

Owing to the minority of King Aleksandar at the time of his father’s abdication, a gov-
ernorship was established, consisting of three governors. With the help of his father,
he executed a coup d’état, dissolving the governorship and declaring himself prema-
turely adult. In the following year, he executed another coup d’état, suspending the
Constitution of 1888 and restoring the Constitution of 1869. The period between 1897,
when the former King Milan became the commander of the active army, and 1900 is
considered the period of “the completely autocratic rule of King Aleksandar.” After
his marriage to Draga MasSin in 1900, which was the cause of a quarrel with his father,
who left Serbia and died in Vienna in 1901, and under the pressure of the Russian
Empire, King Aleksandar decided to “octroy” the Constitution, which represented
his third coup d’état because the competence of the adoption of a constitution be-
longed to the Great National Assembly according to the Constitution of 1869.4?

This Constitution introduced the Senate, establishing bicameralism for the first
time in Serbian constitutional history. The king was empowered to nominate the ma-
jority of its members (thirty senators for life, while eighteen senators were elected
by the people). The adult heir to the throne was also among its members. The king
could nominate solely the senators for life as members of the State Council. Unlike
the Constitution of 1869, the legislative power was equally shared between the king
and the National Assembly because they both had the right of legislative initiative.
The rights of the king with regard to the National Assembly present in the Constitu-
tion of 1888 (the right to convene the National Assembly in ordinary and extraordi-
nary sessions, to delay its sessions, etc.) were also contained in this Constitution. The
king was entitled to extend the validity of the previous year’s budget for the lapse
of time of one year if the National Assembly was dissolved or delayed. The king ap-
pointed and removed from office ministers, who were responsible to him and the
National Assembly,*® and all public officials. The traditional rights and prerogatives
of the king, such as the right to promulgate laws, to grant pardons, or to give decora-
tions, and the inviolability of his personality present in the previous constitutions
were also foreseen in this Constitution. It is noteworthy that the king was entitled to
declare war and to conclude peace, alliance, and other treaties with the obligation

40 Krkljus (2012): p. 212.

41 Krkljus (2012): p. 215.

42 Dorde Pavlovié¢: Ustav Kraljevine Srbije iz 1901 [Constitution of the Kingdom of Serbia of
1901], Zbornik Matice srpske za drustvene nauke, 2013, p. 511.

43 Their responsibility was exclusively criminal. Given the obligatory and equal participation of
the Senate in the law-making process, the predominant position of the king was more than
evident.

34 REVISTA ROMANA DE ISTORIA DREPTULUI



POSITION OF THE HEAD OF STATE IN SERBIA

to notify the National Assembly of the same. The Constitution introduced the nov-
elty that if there were no male lineal and collateral descendants in the family of
Obrenovic, the female lineal descendant would be the successor to the throne.

King Aleksandar executed another coup d’état at 23:15 on March 24, 1903, sus-
pending the validity of the Constitution and dissolving the National Assembly by
decree because the National Assembly did not honor his constitutional rights and
because of its requests for freedom of the press, which was not envisaged in the Con-
stitution. He restored the Constitution after forty-five minutes, immediately after
midnight, with another coup d’état.** The king and his wife were assassinated by the
conspirators, a group of officers led by Dragutin Dimitrijevi¢ Apis and politicians led
by Dorde Genéic¢,*® on May 29, 1903. This assassination, caused by the uncertainty
created by the five coups d’état that characterized the reign of King Aleksandar, trag-
ically extinguished the Obrenovi¢ dynasty.*°

3. Constitution of 1903 and the reign of King Petar I
Karadordevi¢ (1903-1914)

After the assassination, the National Assembly adopted a new Constitution and
elected Petar Karadordevi¢, the grandson of Vozd Karadorde and the son of Alek-
sandar Karadordevi¢, as the new king. The king did not take part in the adoption
of the new constitution,*” which was essentially the partly modified Constitution of
1888. The differences in the provisions on the position of the king concerned the fact
that the king could not exonerate ministers from liability with his oral and written
order, could not interrupt investigations against an accused minister, and was em-
powered to extend the validity of the last year’s budget only with the consent of the
State Council.*® All other provisions regarding his position remained the same as in
the Constitution of 1888.

The following period, characterized by severe international crises and nationally
important events (the Customs War with the Austro-Hungarian Empire, Annexation
Crisis of 1908, and Two Balkan Wars), was a period of a parliamentary system of gov-
ernment with a king who fully honored the Constitution and did not interfere in the
work of the government or political issues.* On June 24, 1914, one month before the
declaration of war of Austro-Hungary on Serbia, King Petar, owing to his age and
aggravating health conditions, transferred the royal duties to his son Aleksandar,
who became the regent. His regency lasted during the period of the First World War

44 Pavlovié (2013): p. 520.

45 The Popular Radical Party led by Nikola Pas$i¢ did not take part in the conspiracy.

46 The assassination of the royal couple and the events that led up to it are depicted in the
Serbian television series “The End of the Dynasty of Obrenovic,” released in 1995.

47 Ljusi¢ (2008): p. 246.

48 Krkljus (2012): p. 220.

49 Aleksandar Durdev: Uvodenje parlamentarizma u Srbiji kao put njene evropeizacije
[Institution of Parliamentarism in Serbia as a Course of its Europeanisation], Zhornik radova
Pravnog fakulteta u Novom Sadu, 2008/3, p. 12.
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and the birth and first years of the Kingdom of Serbs, Croats, and Slovenes, until the
death of King Petar in 1921.

It is interesting to note that King Petar Karadordevié¢, alongside Prince Milan
Obrenovi¢, who died at the age of 19 in 1839, was the only Serbian ruler in the pe-
riod of the Principality of Serbia and the Kingdom of Serbia whose reign ended with
his natural death, without being dethroned or forced to abdicate. Prince Mihajlo
Obrenovi¢ and King Aleksandar Obrenovi¢ were assassinated in 1868 and 1903, re-
spectively, Prince Milo§ Obrenovi¢ and King Milan Obrenovi¢ abdicated, in 1839 and
1889 respectively, and Prince Aleksandar Karadordevic¢ was dethroned in 1858.

V. THE KINGDOM OF SERBS, CROATS, AND SLOVENES/
KINGDOM OF YUGOSLAVIA

1. The reign of King Peter and the regency of Aleksandar
Karadordevi¢ (1918-1921); the creation of the new state and
the Vidovdan Constitution of 1921

Members of the Serbian government led by Nikola Pasi¢ and members of the Yugo-
slav Committee®® met in Corfu (Corfu Conference) and adopted the Corfu Declaration
on July 20, 1917. The Declaration stated that the new state would be a free and inde-
pendent monarchy ruled by the dynasty of Karadordevic¢, the name of the new state
would be the Kingdom of Serbs, Croats, and Slovenes, and a new constitution would
be adopted by the Constituent Assembly after the end of the war. The new state was
solemnly proclaimed by regent Aleksandar in Belgrade on December 1, 1918. The
period from the proclamation of the new state until the promulgation of the Constitu-
tion on June 28, 1921, is known as the period of provisorium, with the king (Regent
Aleksandar on his behalf), Ministerial Council, and Temporary National Assembly as
the main institutions. The Serbian Constitution of 1903 was still in force during that
period.>* The most important law passed by the Temporary National Assembly was
the Law on Election of Deputies of the Constituent Assembly of 1920, which allowed
the king to dissolve the Constituent Assembly.5?

The first constitution of the new state was adopted on June 28 (Saint Vitus Day),
1921, hence its name of Saint Vitus Day Constitution (BumoBmaucku ycras/Vidovdan-
ski ustav). According to Article 1 of the Constitution, the state of Serbs, Croats, and
Slovenes was a constitutional, parliamentary, and hereditary monarchy. The king in-
fluenced the legislative branch of the government by having the following rights: the
right of legislative initiative and legislative sanction; right to convene the National

50 Yugoslav Committee, consisting of politicians and intellectuals from the South Slavic parts of
Austria-Hungary, was founded in 1915 with the objective to promote the idea of the creation
of the South Slavic independent state.

51 Ljusi¢ (2008): p. 283.

52 Krkljus (2012): pp. 299-300, Mihajlovi¢ (2009): p. 214.
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Assembly in ordinary and extraordinary sessions and to dissolve it with his decree,
which must contain the order for new elections within three months; right to extend
the validity of last year’s budget with his decree for a period of four months; and his
exclusive right to appoint judges. Similarly, the king influenced the government by
being entitled to nominate and remove from office ministers who were accountable
to him and the National Assembly. Finally, the Constitution envisaged the traditional
prerogatives and rights of the king as the head of state (chief of the army, the right
to represent the state in relations with foreign states, confer decorations, grant par-
dons, etc.) along with the inviolability of his personality, his rights to declare war and
conclude peace and with the countersignature of his acts by the competent minister.
Constitutional scholars define the parliamentary system introduced in the Kingdom
as limited owing to the superior position of the king with respect to the National
Assembly.>?

King Petar died on August 16, 1921, less than two months after the promulgation
of the Constitution. Regent Aleksandar became the king and, unlike his father, he
was active and possessed the will and strength to interfere with alacrity in political
issues. Substantially, he was the main political factor in the state who directly influ-
enced the institutions using them as an instrument of his personal power.5*

2. The reign of King Aleksandar Karadordevic¢ (1921-1934), the
coup d’état of 1929, and the Constitution of 1931

Due to political tensions caused by assassinations in the National Assembly in
1928,% king Aleksandar executed a coup d’état on January 6, 1929, suspending the
Constitution, dissolving the National Assembly, and prohibiting political parties. In
his proclamation to the people, the king stated that intercessors were not needed
between him and the people and that the preservation of national unity and integrity
of the country was the highest aim. His dictatorship was legally expressed by the
Law on Royal Power and Supreme State Administration, passed the same day. Under
this law, all the power in the country was concentrated in the hands of the king, who
passed and promulgated laws with his decree containing the same law and nomi-
nated the president and members of the Ministerial Council, who were accountable
exclusively to him and were obliged to act upon his authorization. Ministers had to
take an oath of fidelity to the king, whose personality was inviolable. The king’s de-
crees had to be countersigned by the president of the Ministerial Council, competent
minister, and minister of justice. The judicial power was conducted on behalf of the
king. The dictatorship of King Aleksandar is defined as a “monarchic dictatorship”s®

53 Krkljus (2012): pp. 299, 316, Mihajlovi¢ (2009): p. 217.

54 Krkljug (2012): p. 316.

55 After a heated argument in the National Assembly on June 20, 1928, a deputy of the Popular
Radical Party, Punisa Raci¢, shot dead Pavle Radi¢ and Duro Basaricek, deputies of the
Croatian Peasant Party, which was the most popular Croatian party. Stjepan Radi¢, the leader
of the party, was also shot, dying in Zagreb on August 8, 1929, due to the consequences of the
attempt.

56 Krkljus (2012): p. 321; Mihajlovi¢ (2008): p. 223.
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and as an “authoritarian dictatorship.”®” The country changed its name on October
3, 1929, with the promulgation of the Law on Name and Division of the Kingdom in
Administrative Units and its official name became the Kingdom of Yugoslavia.>®

Under the pressure of France and Czechoslovakia, countries considered friends
and allies of the Kingdom, and because of the economic crisis, King Aleksandar
“with the faith in God and the happy future of Yugoslavia” decided to “octroy” with
his proclamation the Constitution on September 3, 1931, two years after the coup
d’état. According to this Constitution, the Kingdom of Yugoslavia was defined as a
hereditary and constitutional monarchy (the term “parliamentary” present in the
Constitution of 1921 was omitted) and the king was the protector of national unity
and the integrity of the country. The prerogatives of the king concerning his rela-
tionships with the National Assembly (right of legislative initiative, right to dissolve
the Assembly, etc.) and traditional rights mentioned in the subchapter dedicated
to the Constitution of 1921 were also contained in this Constitution. The Senate,
whose legislative position was equal to the position of the National Assembly, was
introduced and Parliament became bicameral for the second time in Serbian con-
stitutional history. Given the fact that the king was empowered to nominate half
the senators, it was an instrument for his control of the legislative branch of gov-
ernment.® In addition, the king was entitled to order by decree all extraordinarily
indispensable measures to be undertaken independently of constitutional and legal
provisions in the event of war, mobilization, turmoil, or rebellion that could put the
public order and security of the country at risk or when the public interest was en-
dangered to that extent. This provision, also known as the “little constitution,” put
the king above the constitution and laws.®® Ministers were politically accountable
exclusively to the king, who nominated and unilaterally removed them from office.
It can be freely said that all the power was still concentrated in the hands of the king
and that the new constitution served only to give constitutional legitimacy to his
dictatorship.

King Aleksandar was assassinated in Marseille on October 9, 1934,°* and his suc-
cessor was his son Petar II Karadordevi¢. Owing to the minority of the new king,
a governorship was formed. The main political figure in the governorship was Prince
Pavle Karadordevi¢, son of the brother of King Petar I. Under the Constitution, the

57 Stipica Grgi¢, Neki aspekti poimanja uvrede vladara u vrijeme diktature kralja Aleksandra I
Karadordevica [Certain Aspects of Leése-majesté During the Dictatorship of King Aleksandar
[ Karadordevi¢l, Zavod za hrvatsku povijest, 2009, p. 349.

58 The dictatorship introduced the politics of integral yugoslavism, with the intention to create
a specific Yugoslav nation.

59 Anita Blagojevi¢, O Ustavu Kraljevine Jugoslavije iz 1931. godine [On the Constitution of the
Kingdom of Yugoslavia of 1931], Pravni vijesnik, 2012/1, p. 129.

60 Krkljus (2012): p. 324.

61 The assassination of king Aleksandar was organized by Croatian and Macedonian fascist and
separatist movements—the Ustashas and Internal Macedonian Revolutionary Organization.
The perpetrator was Vlado Cernozemski, a member of the Internal Macedonian Revolutionary
Organization. Alongside King Aleksandar, the French Minister of Foreign Affairs Jean Louis
Barthou was also assassinated.
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governors held full and unlimited royal power. They took an oath of fidelity to the
king and had a moral obligation to honor his privileges. The Kingdom of Yugoslavia,
attacked by the Axis powers without an official declaration of war on April 6, 1941,
ceased to exist on April 17, when it capitulated.

VI. FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIA/
SOCIALIST FEDERAL REPUBLIC OF YUGOSLAVIA (1945-1991)

1. Period of Josip Broz Tito (1945-1971): Creation of socialist
Yugoslavia, Constitutions of 1946, Constitutional act of 1953,
and Constitution of 1963

The Anti-Fascist Council of the People’s Liberation of Yugoslavia (ACPLY), formed in
1942, passed the Declaration proclaiming itself the supreme legislative and execu-
tive representative body of Yugoslavia at its session in Jajce on 29 November 1943
and deciding that Yugoslavia would be built on a democratic federal basis®? as a state
community of equal peoples. This conception put an end to the politics of integral
yugoslavism recognizing the particularity of Serbs, Croats, Slovenians, Montene-
grins, and Macedonians. The title of Marshall was conferred upon Josip Broz Tito,
the leader of the Communist partisan movement. The official name of the country
from November 29, 1945, when Yugoslavia became a federal republic®® until 1963
was the Federal People’s Republic of Yugoslavia (henceforth, “FPRY”).

The Constituent Assembly adopted the first constitution of the new federal re-
public in 1946, based on the Soviet model.** Edvard Kardelj, who was the minister
for the Constituent Assembly and president of the Commission for the Construction
of the People’s Power of the Central Committee of the Communist Party, played a
fundamental role in its creation and adoption. Under this Constitution, the head of
state was collective,® residing in the Presidium of the National Assembly, which ac-
cording to Article 74 was entitled to dissolve the National Assembly, promulgate laws
and issue decrees, give binding interpretations of laws, confer decorations, ratify
international conventions, and assess the conformity of the laws of the republics to
the Constitution and federal laws. The Presidium was accountable to the National As-
sembly, which was entitled to elect and impeach it. There was a parallelism between

62 Sergej Flere, The Authenticity of the Founding of Tito’s Yugoslavia as a Federation, SocioloSki
pregled, 2018/4, p. 1120.

63 The Constituent Assembly passed the Declaration on Proclamation of the Federal People’s
Republic of Yugoslavia.

64 Ratko Markovi¢ (2016): Ustavno pravo [Constitutional Law], Pravni fakultet u Beogradu,
Belgrade, p. 133.

65 It consisted of the president, six vice presidents, secretary, and thirty members.
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the Communist Party of Yugoslavia and state authorities.®® Thus, Marshall Tito, as
the general secretary of the Communist Party, became the prime minister of the fed-
eral state and a member of the Presidium. It is important to emphasize that, as in
other totalitarian communist countries, all the power was concentrated in the hands
of the Communist Party or Tito’s hands and any form of pluralism was excluded.*’

The institution of the President of the Republic as the executive organ of the Fed-
eral National Assembly was introduced in 1953 with the adoption of the Constitu-
tional Act on Foundations of the Social and Political Organization of the FPRY and
Federal Authorities®® abolishing the Presidium of the National Assembly. This func-
tion was exercised by Marshall Tito. Along with traditional competences of the head
of state (head of the army, the right to represent the country, promulgate laws with
its decree, appoint ambassadors, confer decorations, etc.), according to Article 72 of
the Constitutional Act, the President of the Republic was the president of the Fed-
eral Executive Council (some form of the political council of the Assembly to whom
political-executive tasks were entrusted).®® Additionally, the president was entitled to
withhold from enforcement acts of the Federal Executive Council that the President
of the Republic did not agree with, in which case he was obliged to present the issue
before the Federal National Assembly. The President of the Republic was elected by
secret ballot by the Federal National Assembly among its members, and a majority
of the votes of the total number of deputies was needed for its election. Furthermore,
the President of the Republic was accountable to the Federal National Assembly,
which was also empowered to impeach the President,” and the term of office was
tied to the term of this institution. It is important to emphasize that according to
the Constitutional Act the Federal National Assembly was the highest state authority
representing the sovereignty of the people, while the President of the Republic and
the Federal Executive Council were defined as its executive organs to whom the Fed-
eral National Assembly assigned certain competences.

66 Vera Katz, Ustavno—pravni i politicki polozaj Bosne i Hercegovine prema ustavima FNRJi NR
BiH 1946. godine [The Constitutional, Legal and Political Position of Bosnia and Herzegovina
According to 1946 Constitutions of the Federal People’s Republic of Yugoslavia and the
People’s Republic of Bosnia and Herzegovinal, Historijska traganja, 2011, p. 168.

67 The first years of the existence of the communist Yugoslav state were characterized by the
elimination of anyone who could somehow challenge the new regime or put it at risk. The
Commission on Concealed Graves of Killed After September 12, 1944, instituted by the
Serbian Government in 2009, listed more than 60,000 people who were killed. For further
information see: http://www.komisijal944.mpravde.gov.rs/cr/articles/pocetna/ (accessed: 1
December 2021).

68 This Constitutional Act also introduced the notion of the self-management of the working
people in the field of education, culture, and social services, which was a peculiarity of the
Yugoslav system not present in other communist states.

69 Markovic (2016): p. 135.

70 The Federal National Assembly elected and impeached the President of the Republic in a
joint session of both chambers. A majority of votes was needed for his impeachment and
the presence of a majority of deputies of both chambers was needed for the existence of a
quorum.
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With the adoption of the new Constitution in 1963, the country changed its of-
ficial name and it became the Socialist Federal Republic of Yugoslavia (henceforth,
“SFRY”). According to this Constitution, the President of the Republic was no longer
the president of the Federal Executive Council, but was entitled to propose to the
Federal Assembly the candidate for this position. Other novelties concerning its po-
sition were the introduction of the right to propose to the Federal Assembly the elec-
tion of the President of the Constitutional Court of Yugoslavia’ and the totality of ten
constitutional judges, and of the right to propose to the Federal Executive Council
the nomination and removal from office of members of the Council of Federation.”
According to Article 217, the President of the Republic was empowered to pass de-
crees having legal force on issues belonging to the competences of the Federal As-
sembly upon the proposal of the Federal Executive Council, “during the belligerency
period or in the event of imminent danger of war.” The Constitution in Article 220
determined the 4-year term of office of the President with the possibility of one con-
secutive re-election, but it stated that these limitations did not apply to Marshall Tito.
Thus, Marshall Tito could essentially be president of the Republic for life. Provisions
regarding the impeachment of the President were omitted, and therefore the Federal
Assembly was solely empowered to elect the President. Under this Constitution, the
Federal Assembly remained the highest state authority, while the President of the
Republic ceased to be its executive organ. However, the Federal Executive Council
was still defined as “an organ of the Federal Assembly to whom the politico-exec-
utive function within the framework of rights and duties of the federation is to be
assigned” in Article 225.

2. Period of Josip Broz Tito (1971-1980) and the post-Tito
period: Amendment of 1971, Constitution of 1974, and
Amendment of 1988

Constitutional Amendment XXXVI, adopted in 1971, introduced the institution of the
Presidency of the SFRY, as the collective head of state consisting of presidents of
the Assembly of the republics and autonomous provinces, two members from each
republic, and one member from each autonomous province elected by the Assembly
of the republic or the autonomous province. The Federal Assembly proclaimed the
election of its members, whose term of office lasted 4 years. The introduction of the
collective head of State was the fruit of the further federalization of the state desired

71 This Constitution introduced the institution of the Constitutional Court of Yugoslavia,
dedicating to it Chapter XIII (Articles 241-251). It consisted of the president and ten
constitutional judges, and their term of office lasted eight years. SFRY was the only socialist
country in Europe having such an institution entitled to protect legality and constitutionality
and to resolve disputes between the federation and federal units regarding their rights and
duties and jurisdiction disputes between courts and federal authorities.

72 This is another institution introduced by this Constitution. According to Article 224, the
Federal Council “considered the issues of state policy and of activity of the politico-executive
and administrative authorities.”
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by the aforementioned Slovenian politician Edvard Kardelj. Furthermore, Constitu-
tional Amendment XXXVII regulated the position and competences of the President
of the Republic, who was also the president of the Presidency. Owing to his “histori-
cal role,” the Federal Assembly elected Marshall Tito President of the Republic. His
term of office was extended to last 5 years. The specificity of this duality of heads
of state was that the constitutional prerogatives of the Presidency, which were the
same as the traditional prerogatives of the President of the Republic mentioned in
the previous subchapter and particular ones contained in the Constitution of 1963—
among which were certain prerogatives, such as the right to represent the country,
promulgate laws, appoint ambassadors, and confer decorations, that constitutionally
belonged also to the President of the Republic—were not activated but incorporated
into the competences of the President of the Republic, with the possibility of their
activation if the function of the President of the Republic ceases to exist.”® Thus, even
if the Presidency of the SFRY was constituted in 1971, its prerogatives were not acti-
vated owing to the existence of the President of the Republic.

The new Constitution, adopted in 1974 and burdened by the epithet of the longest
constitution in the world”™ for containing 406 articles, maintained the mentioned
specific duality without fundamental modifications. The composition of the Presi-
dency was different according to this Constitution, consisting of one member from
each republic and autonomous province elected by the Assembly of the republic or
autonomous province and by the president of the League of Communists of Yugosla-
via” according to Article 313, and their term of office lasted 5 years. Another novelty
was the election of Marshall Tito as the President of the Republic without limitation
of the term of office (Article 333). Therefore, he even officially became the President
for life.

After his death on May 4, 1980, the prerogatives of the Presidency of the SFRY
were activated, 9 years after its creation, and it remained the collective head of state
until the dissolution of Yugoslavia in 1991. The Constitution of 1974 was in force dur-
ing that period. Amendment XLI, adopted in 1988, concerning the position of the
Presidency, empowered the Assembly of the respective republic and autonomous
province to remove its members from office. The president of the League of Com-
munists of Yugoslavia, the political party which was dissolved in 1990, was no longer
a member of the Presidency. Furthermore, during a period of belligerency or in the
event of imminent danger of war, the Presidency was entitled, along with the com-
petence to pass decrees having legal force on issues belonging to the prerogatives of
the Assembly of the Socialist Federal Republic of Yugoslavia, to elect, nominate, and
remove from office functionaries whose election, nomination, and removal from of-
fice was the competence of the Assembly.

73 Dimitrije Kuli¢: Promene u ustavnom sistemu Jugoslavije od Ustava SFRJ 1963. do Ustava
SFRJ 1974 [Changes in the Constitutional System of Yugoslavia from the Constitution of the
SFRY of 1963 until the Constitution of the SFRY of 1974], Zbornik Pravnog fakulteta u Nisu, 1977,
p. 93.

74 Markovié¢ (2016): p. 137.

75 The Communist Party of Yugoslavia changed its name to the League of Communists of
Yugoslavia in 1952.
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Regardless of the constitutional provisions stating that the National Assembly
was the highest state authority, the President of the Republic or Josip Broz Tito was
in reality the most powerful political figure, as evidenced by the existence of the one-
party system and by the fact that the leadership of Tito within the Communist Party
of Yugoslavia or from 1952 the League of Communists was adamantine, creating a
cult of personality surviving even until today.”® Party functionaries who dared to
challenge Tito’s leadership within the party or to oppose his politics were removed
from office.””

VII. CONCLUSION

The position of the head of state in the period from the resurrection of Serbia in 1804
until the dissolution of the Socialist Federal Republic of Yugoslavia in 1991 oscillated.
The common denominator of the period between 1804 and the creation of the King-
dom of Serbs, Slavs, and Slovenes in 1918 is a continuous attempt of the opposition,
expressed through the Governing Council, State Council, or Council and National
Assembly, to limit the power of the prince/king. Notwithstanding this attempt, the
position of the ruler during the reign of the dynasty of Obrenovi¢ was predominant,
with the exceptions concerning the last year of the reign of Prince Milo§, the first
reign of Prince Mihajlo, the last year of the reign of King Milan, and the first years of
the reign of King Aleksandar. Even when the members of the dynasty of Obrenovié¢
lost their predominant position in favor of the Council or National Assembly, they
were able to regain it and restore unlimited power. However, the period of the reign
of the dynasty of Karadordevi¢ was characterized by a weak constitutional position
of the ruler in favor of the Council during the reign of Prince Aleksandar and the
National Assembly during the reign of King Petar. It can be stated that in this period,
the position of the ruler depended more on his type of personality and his strong will
to interfere in political issues than on the constitutional provisions. It can be said
that attempts to limit the power of the ruler represented the natural development of
Serbian society.

This natural development was interrupted by the creation of the Kingdom of
Serbs, Croats, and Slavs in 1918. The nature of the dominant role of King Aleksan-
dar after the adoption of the Saint Vitus Constitution in 1921 and of his dictator-
ship and the authoritarian regime was different, and it stemmed from his honest

76 Drazen Nemet: Povijesni mitovi o Josipu Brozu Titu kao sredstvo manipulacije narodima na
prostoru biv§e SFRJ [Historical Myth about Josip Broz Tito as a Means of Manipulation of the
Peoples of the Former SFRY], Pro Tempore, 2006/3, p. 110.

77 The cases of two party functionaries—Milovan Dilas, who criticized the situation within the
ruling party in his articles, making him the most famous Yugoslav dissident, and Aleksandar
Rankovi¢ who was removed from office and retired in 1966 due to his idea of strengthening
the federal powers instead of further federalization of the state—are the most interesting for
Serbian historiography. Furthermore, Slobodan Penezi¢ Krcun lost his life under mysterious
circumstances in a car crash in 1964 after he had opposed Tito’s politics regarding the
position of Serbia within the SFRY.

01/2022 43



IVAN JOKANOVIC

attempt to save the country from far idyllic relations between the peoples and politi-
cal parties.

Another radical interruption occurred after the end of the Second World War
with the creation of the FPRY. During that period, the novelty was the introduction
of a collective head of state (the Presidium of the National Assembly, which existed
from the adoption of the Constitution of 1946 until the Constitutional Act of 1953,
and the Presidency of the SFRY created by the Constitutional Amendment XXXVI
of 1971, which lasted until the dissolution of the country in 1991). Taking into the
account the existence of the one-party system and the indubitably solid position of
Josip Broz Tito within the Communist Party of Yugoslavia/League of Communists
of Yugoslavia until his death, it is clear that the position of head of state was pre-
dominant notwithstanding the constitutional provisions giving precedence to the
National Assembly.

In the period between 1804 and 1991, assassination put an end to the reigns
of three Serbian rulers—two belonging to the dynasty of Obrenovi¢ (Prince Miha-
jlo Obrenovi¢ and King Aleksandar Obrenovié¢, assassinated in 1868 and 1903,
respectively), and one belonging to the dynasty of Karadordevi¢’® (King Aleksan-
dar Karadordevi¢, assassinated in 1934). Prince Milo$ Obrenovi¢ and King Milan
Obrenovi¢ abdicated in 1839 and 1889, respectively, while Prince Aleksandar
Karadordevi¢ and the last ruler from this dynasty, Petar II, were deposed in 1858
and 1941, respectively. It can be said that only three rulers terminated their rule with
natural death, without being forced to abdicate or ever being deposed—Prince Milan
Obrenovic¢ in 1839, King Petar I Karadordevi¢ in 1921, and Josip Broz Tito in 1980.

78 The assassination of Karadorde in 1817 by order of Milo§ Obrenovi¢ does not comprise this
statement because he was not the ruler at the moment of his assassination. However, this
infamous event predetermined the relationships between the two Serbian dynasties.
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RULER

PERIOD

CONSTITUTIONAL DOCUMENTS

Karadorde Petrovic¢

1804-1813

Constitutional Act of 1805;
Constitutional Act of 1808;
Constitutional Act of 1811.

Milos Obrenovic¢

1815-1839 (first reign)

Constitution of 1835;
Constitution of 1838.

Milan Obrenovic¢

1839

Constitution of 1838 was in force.

Mihajlo Obrenovic¢

1839-1842 (the first reign)

Constitution of 1838 was in force.

(Prince) Aleksandar
Karadordevic

1842-1858

Constitution of 1838 was in force.

Milos Obrenovic¢

1858-1860 (the second reign)

Constitution of 1838 was in force.

Mihajlo Obrenovi¢

1860-1868 (the second reign)

Constitution of 1838 was in force,
but it was partly amended by a set of
constitutional laws.

Milan Obrenovic¢ 1868-1889 Constitution of 1869;
Constitution of 1888.

Aleksandar 1889-1903 Constitution of 1901.

Obrenovic¢

Petar I Karadordevi¢ |1903-1921 Constitution of 1903;
Constitution of 1921.

(King) Aleksandar 1921-1934 Constitution of 1931.

Karadordevic¢

Petar II Karadordevi¢ | 1934-1941 Constitution of 1931 was in force.

Josip Broz Tito 1945-1980 Constitution of 1946;
Constitutional Act of 1953;
Constitution of 1963;
Constitutional Amendments of 1971;
Constitution of 1974.
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ABSTRACT

The head of state as a legal institution is a position of utmost importance for every demo-
cratic state, and its development represents the spirit of the age. The territory of Slovakia
is special in this regard, because its first establishment as an independent state was dur-
ing the Second World War, at which time the people could for the first time independently
create their state system and the head of state could extend their influence. The answer
to why the Slovaks seized the opportunity to found their own state in this unfortunate era
is because of their long history of unsuccessful political attempts to gain independence.
This article seeks to show this aspect of the Slovak state by examining the position of
head of state on the territory of Slovakia since the 19th century.
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Functia de sef de stat in conditiile slovace din secolul al XIX-lea pana
in 1989

REZUMAT

Seful statului, ca institutie juridicd, este o pozitie de maxima importantd pentru orice
stat democratic, iar dezvoltarea sa reprezinta spiritul epocii. Teritoriul Slovaciei este
special In aceastd privintd, deoarece prima sa constituire ca stat independent a avut
loc in timpul celui de-al Doilea Razboi Mondial, moment in care poporul a putut pentru
prima datd sa-si creeze in mod independent sistemul de stat, iar seful statului si-a putut
extinde influenta. Raspunsul la intrebarea de ce slovacii au profitat de oportunitatea de
a-si Intemeia propriul stat in aceastd epoca nefericitd se datoreaza istoriei lor indelun-
gate de incercdri politice nereusite de a obtine independenta. Acest articol incearca sa
arate acest aspect al statului slovac prin examinarea pozitiei sefului de stat pe teritoriul
Slovaciei incepand cu secolul al XIX-lea.

CUVINTE CHEIE

sef de stat, reprezentare politica slovacd, Republica totalitara slovaca
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I. INTRODUCTION

At the beginning, it is crucial to explain what the position of the head of the state
refers to in general, how this institution developed through history under the condi-
tions of the territory of today’s Slovakia, and its historical specifics in relation to the
development of head of state in Slovakia.

First, the concept of a head of state, either in its original expression or in modified
versions, has existed on the territory of today’s Slovakia ever since the beginning of
the history of its functional development. In general, the head of state as an indepen-
dent organization of state belongs to the highest constitutional organs of the state,
and formally it holds the highest position in the hierarchy of state organs, and is
moreover the symbol and the valid representative of the state externally. Moreover,
the position, competencies, and tasks of the head of state in different countries are
diverse, being affected by many factors; as a result, even the naming of this institute
differs in individual countries.!

Legal history from the aspects of Slovakia is quite unique, taking into consider-
ation the fact, that its territory was part of different countries throughout history,
also scholars mainly do research on the history of law and state of the Czech and Slo-
vak territories jointly. Most of the Slovak territories belonged to the Hungarian state
entity in the 19th century, and to Czechoslovakia in the 20th century.

Typically, when analyzing the institute of head of state, the constitutional devel-
opment of the respective country must be taken into consideration as well. In the
case of Slovakia, the development of the head of state has been affected by the forma-
tion of feudal Hungary, the Habsburg Empire, and the Dual Monarchy of Austria and
Hungary, as well as Czechoslovakia, when the legal territory of Slovakia was part of
these states. As an independent Slovak state was non-existent until the 20th century,
the transformation and evolution of the head of state was influenced by the political
course of events in these territories, which contributed to the formation and changes
in the state-building and statehood of these countries.

II. THE ABSOLUTIST ERA

The first typical era, based on the general periodization of the scientific discipline of
the history of the state and law of the Slovak Republic and the Czech regions, focuses
on the feudal era, which represents one of the longest periods of the existence of state
and law in these areas, in this case from the 9th century until 1848. Officially, the
absolutist era in the Slovak territories refers to the period from 1526 until 1848.2

1 Marian Posluch, Lubor Cibulka (2006): Stdtne pravo Slovenskej republiky (State law of the Slovak
Republic), Heuréka, Bratislava, p. 96.

2 Floridn Sivak (1998): Dejiny Stdatu a prava na tizemi Slovenska do roku 1918 (History of state
and law on the territory of Slovakia until 1918), Vydavateiské oddelenie Pravnickej fakulty
Univerzity Komenského, Bratislava, pp. 2—3.
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The main focus of this article is on the development of head of state in the feudal
era in the 19th century.

In late feudalism the head of state was the absolute monarch with seemingly lim-
itless power, and who exercises his power to strengthen and preserve the feudalist
system. In Slovak territory it was mainly Hungarian centralization that was charac-
teristic. In this era the Kingdom of Hungary was part of the Austrian Empire ruled by
the Habsburgs, and the Slovak territories were situated in the Hungarian-dominated
part of the state.

In this era, the main law source was customary law; however, from the 16th cen-
tury there were numerous attempts to codify the law. The most important written
source of law in this time was the Tripartitum? by Istvan Werbd&czy, a trusted legal
scholar, who in his work collected the actual customary law of that time. While the
Tripartitum never became an official source of law, it was valued highly and wide-
ly used by lawyers. Thus, some aspects of the dynamics, ideals, and position of the
head of state are expressed in this collection.*

The monarch, the head of the state in the Hungarian Monarchy, held a special po-
sition that was quite unique among the European countries of this era. The monarch
was considered as an apostolic king, so as a head of a Christian state by coronation he
gained the power of the whole administration of the church and missionary duties in
his kingdom, thus the monarch’s power was universal. The monarch’s authority was
legitimized by fulfilling the legal conditions for the coronation, so the choice of the
monarch was based first, on his suitability and skills for governance (idoneitas) by the
Royal Family, supported by the Royal Council; second, acceptance by the country;
and lastly, consecration by the Church.®

Generally, the monarch was the wielder and practitioner of the chiefdom, and
thus of jurisdiction, legislation, governance, and administration, and he was also the
commander of the armed forces.®

The uniqueness of the position of the monarch of the Hungarian Kingdom lies in
the fact that originally the chiefdom belonged to the Holy Crown and its derived prac-
titioner was the nation. The nation thus basically involves the monarch in this power
through the process of coronation. Before coronation, the monarch had to make an
oath that he would keep the law and the customary law, causing this process to be of
constitutional importance. Thus, the monarch accepted this power and exercised it
together with the nation. ”

The monarch had royal prerogatives such as being sanctified and inviolable, not
responsible to any other national organ, and an apostolic monarch. In relation to the
legislative power, the monarch could issue decrees and privileges, and from the 13th

3 Tripartitum opus iuris consuetudinario inclyti regni Hungariae.

4 Attila Barna; Attila Horvath; Zoltan Jozsef Toth; Gabor Mathé (2014): Magyar dllam- és
Jjogtorténet (Hungarian state and legal history), Nemzeti Kozszolgalati Egyetem Kozigazgatas-
tudomanyi Kar, Budapest, p. 372.

5 Barna et al. (2014): p. 66.

6 Barna et al. (2014): p. 67.

7 Barna et al. (2014): p. 68.
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century he practiced the legislative power jointly with the Diet, as established in Act
no.12/1791.8

According to the interpretation of the Holy Crown, the monarch exercised the
state power of the Holy Crown, not his own. The executive power, in line with Act no.
12/ 1791, is carried out in the spirit of the law. These royal prerogatives include the
right to appoint high officers, inspect the enactment of the law, declare war, make
peace, exercise financial authority, gift lands, and grant aristocratic titles.

Judicial power was no longer exercised by the monarch personally once the Royal
Curia and other privileged establishments could carry out their own judicial pro-
ceedings from the 15th century, adjudicating in the name of the monarch. The mon-
arch was entitled to sign judicial orders and give mercy and amnesty, and could not
amend any judgements.

To sum up, in the first half of the 19th century, the monarch had seemingly end-
less power and also strove to exercise his great legislative power in sovereign fash-
ion. He was in charge of the executive branch, and in the absolutist interpretation
the monarch had in principle limitless power that no organization could supervise.
However, he was obliged to respect the customs and basic principles of the monar-
chy. He could not freely dispose of the rights of the aristocracy nor the citizenry. In
any case we cannot state that he was a despotic leader, for he was obliged to respect
the law. Central power was exercised by the monarch, the lords, and high priests.
This joint governance with the aristocracy and titled citizens initiated the creation of
different types of royal prerogatives that were transformed during the eras of Revo-
lution and Dualism.

III. THE REVOLUTIONARY ERA AND THE DUAL MONARCHY
(1840S-1867)

The second half of the 19th century can be described as a turbulent e